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. To che Right men 


LA RE NC E Viſcount Hr DE yo 
Kenellworth, Baron of Wooten Baſſet, 
Primer Commiſſioner of the Treaſury, 
Gentleman of His Majeſty's Bed-Cham- 
ber, and One of the Lords of His Ma- 
ey s moſt Honourable Privy- Council. 


| And to the Right Handle N 
DANIEL Lord FIN CH, Primier 
Commiſſioner for Executing the Office 
ot Lord High Admiral of Exgland, and 


One of His Majeſty's moſt en | 
F Cui 


My Lana 


Know it 1s a thing Sacred to write 1 al of Luis or 
Hiſtories, they not being to be touched or medled, but 
with an upright mind and undefiled han is; (and for 
that cauſe thetr Repoſutortes of Old were always in 
the ſacred Treaſuries of Princes, or in the ſecret Receſſes of 
Tae as it moſt undoubted Securities of thoſe that went 


- before 


{ 


I ; befor, ad the firmeſt Gugrantees of them that ſhould 
|  * ſucceed) jet to Eternixe (though not with that Perfection) 
the bumbleſt of my Service to Tour Lordſhips, have I pre- 


ſiumed to comple and conſecrate this Naval Traft of the 


Laws to your Noble Protection: The Conſideration of your 
eminent Vertues, not only by deſcent from thoſe great Pillars 


. of f Empire and Loyalty, your Predeceſſors ; but your moſs 


incomparabie and indefatigable InduSiry and Knowledge in 
matters Public, bath rendred you nat only ſerviceable to 

the Crown, but truly eſteemed in the Hearts of every good 
and upright Man: This Nation now reaping the mighty 
| Advantages under. jour Influence, in reference to Commerce 
and Navigation,. which ſhe hath ſo many Ages laboured for, 


Vouchſafe,. beft of Friends, to the beſt of Kings and 
Good of his. People, the Acceptance of this rude Sea-Skiff 


from the meaneft of your Servants, who, though deficient 
in every thing that might contribute to the 22 of a 
Piece fit for ſo Noble 4 Favour, get wants he nat 4 H eart 


* 9 


to let the World know be ts, 
My Lozps, 
; . Your Lordſhips 1 a 
| Moſt humble Servant 


Charles Molloy. 
„ 


3 
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4. 


+ : E Wiſdom of God is highly to, be admi- | 


red who hath not endowed the other li- 
ving Creatures with that Sovereign Per- 
fection of Wiſdom, but hath ſecured and provi- 
ded for them by natural Muniments from aſſault 
and peril and other neceſſities: But ro Man, he 
formed him naked and frail, becauſe of furniſh- 
ing him with Wiſdom, Underſtanding, Memo- 
ry, and Senſe to govern his Actions, endowing 
him with that pious affection of deſiting Society, 
whereby one is inclined to defend, love chetith 
and afford mutual aid to each other: Nor hath LeBentid; 
he in no leſs wonderful manner (infinitely tran-iis. 9. * 
ſcending all humane wiſdom and underſtanding) 
created the material World to be ſubſervient co 
his Being and Well-being: Yer without humane 
Underſtanding and Reaſon did he not build a 
Ship, raiſe a. Fort, make Bread or Cloth ; but 
theſe came to paſs only by humane Arts and In- 
duſtry, in which by he Revolutions of the Ce- 
leſtial Bodies, Times and Seaſons, Materials and 
other neceſſaries are brought forth, by the Altera- 
tion of which Men in their proper ſeafons reap the 
fruits of their labour; ſo that there is no Society; | 
Nation, Country or Kingdom but ſtands in necd * sa. 4. 4 
of another: hence it is that men knowing each 3 * 
others neceſſities, are invited to 7rafick and Com- 
merce in the different parts and immenſities of 
this vaſt World to ſupply each others neceſſt- 
ties, and adorn the conveniencies of humane life. 
And as God harh'ſo ordered this wonderful de- 
ee of his Creatures on each other, ſo hath 
e by a Law immutable provided a Rule for Men 
in alt their Actions, obliging each other to the per- 
r 3 formance 


] 


— 


Lig. ut vim. 
D. de juſt & 20 ; | g 
jur. n. 7, &. f. founded in the Soul of Man, ſhewing the neceſſity to 

be in ſome act by its convenience and diſconvenience | 


4 


þ| Paſquez 2. 


part, tit. 22. 
ſect. 5. 


ji Cicero Offic. 


wet io, 
* . 


Nice *, but likewiſe to all other Moral Vertues ; 


that it is either forbidden or commanded by the Au- 


Law .in the minds of all men, fo hath he given 


-other Laws which proceed from the will, the 
which is drawn from the Civil Power, that is, 


or Society of Freemen united for their common 


which by the will of all or many Nations, hath 


4 


" Leg. Servous D. ; ; 
4, Serv. expors. man than man |: But if man ſhall negle& this 


lib. 11. de Pa 


"Laws of Nations. 


POP 


formance of that which is right, not only to Ju- 


the which is no more but the diftate of right Reaſon 


in the rational Nature in Man, and conſequently 


thor of Nature, who is the Eternal Creator of all 
things. And as God hath imprinted this univerſal 


men power (ſociety being admitted) to eſtabliſh 


from him or them that rule the Commonwealth 
benefit, (which is called the Laws of Nations) and 


received force to oblige, and is || proved by a con- 


Emtrov. 54-4-tinued uſe and teſtimony of Authentick Memo- 


rials of Learned or Skilful Men. 
Now by the Laws of Nature every man is 


 * pwmntir 3. bound to profit another in what he can“, nor is 


the ſame only lawful but commendable; ſo true 
was that ſaying, Nothing is more ſerviceable to 


immutable Law in the aiding and aſliſting his 


fellow Citizen, and inquire and diſpute why God 
| hath laid this neceſſity upon him; and when Op- 
| Portunity gives leave to take the benefit. of Wind 


or Tide, (in order to his furniſhing | himſelf or 
Neighbour with thoſe things that adorn humane 
life) to diſpute the Cauſes of their flux and re- 


flux, and how they vary and change; he not on- 
ly offends the Laws of Nature, but aſſumes a 
power of mt 2. Society, and conſequently 


comes (at the leaſt) a wilful Tranſgreſſor of we 


„ an Fo tw ww. warty 65. A 09 $93 = of: 


gr ——— 


4 I 


And though the Eternal | Power hath ſo Eſta, 


a Providence is over induſtrious men, that ſcarce 
any man not diſabled by Nature or Accident, 


duſtry and pains may earn more than would ſup- 
ply his neceſſities ; and ſo much as any man gets by 

ing truly Induſtrious above what ſupplies his 
neceſſities, is ſo much beneficial to himſelf and 
Family, as alſo an enriching to that Kingdom or 
State where he reſides; from whence it is, That 
all Mankind (preſent or to come) are either Tra- 
ders by themſelves or others; and the ends de- 
on WM ſigned by Trade and Commerce, are Strength, 
nd Wealth and Imployment for all forts of People, 
th MW (where the ſame doth moſt flouriſh) the end 
n- MW *cending to the Advancement, Opulency, and 
o- Greatneſs of ſuch a Kingdom or State. 


bliſhed this neceſſity in Mankind, that every man 
ſhould ſtand in need of another man, yet ſo great 


Sickneſs, Impotency, and the like, but by his in- 


5 
1 1 
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Conſtantinople (the Throne once of Chriſten- Anno 145 3. 


Vide 


is dom) having been ſack d by Mahomet the Second, avere 
is became a place of. deſolation as well as horror, — 


1e yet he by granting a free Trade and Religion, 
tr ſoon after repeopled chat great (but unhappy ) 
is Spot. Nor did Silemus tread amils in following 
is the ſteps of his Victorious Predeceſſor, when ha- 
d ving the like ſucceſs on Tauris and Grand Cairo, 
„ble tranſlated the Perſſan and Egyptian Artificers 
d and Traders to that repeopled City, followin 

r the Example of the Roman Virtues. Nor di 


e our Victorious Third Edward deem it an Act un- ler, Cop. 5. 


. beſeeming his 
9 in the Walloons, whoſe Induſtry ſoon Eſtabliſhed 
2 the Woollen Manufacture, he vouchſafing to 
/ give no leſs a ſecurity for the enjoying their then 
| 


granted Immunities and Privileges , chan his 


"Ws own. 


great wiſdom, when he brought 2 17 7 


don Royal Perſon. Nor did that politick Prin- 


* Pide Com. ceſs ſhut her ears from embracing the Offer of 


dun 


d.n's Q. Eliza. 
bie, An. 1568. 


thole diſtreſſed Burgundians (after the Example of 
ker Great and Royal Predeceſſor) who ſought re- 


E lea füge in her Dominions from the rigid ſevetity of 


F i fter. Belg. 
1 


che long · bearded Alva, who planting themſelves 
by her appointment at Norwich, Colcheſter, Cauter- 


oh ROE eee, kave of rams pieces ww 


y habitations for Beggars) raiſed them now in 


competition with (if not excelling) all, or moſt of 
the ( ities in England, for Riches, Plenty, and 


Commerce; tis enough if we c 


Trade. Nor need we ryn- into the Hiſtory gf 
earlier Times to give an account of the many King - 
doms and States that 8 and 

our Eyes on 


- our Neighbour the Hollander, a place by relation 


of Ortelius, not much bigger than Tori: tire, 


and ſuch a Spot, as if God had reſerved it as a place 


a; only to dig Turf out of, for the accommodating 


"thoſe Countries wherein he hoards up the miſeries 


of Winter, it affording naturally not any one Com- 


modity of uſe, yet by Commerce and Trade (the 
Daughters of Induſtry) it is now become. the 


Store-houſe of all thoſe Merchandizes that may 
be collected from the riſing to the Setting of the 
Sun, and gives thoſe people à name as arge and 


high as the greateſt Monarch this day on Earth: 
Nor need we paſs out of Chriſtendom to find Ex- 


amples of the like, when Venice, Genoua, Lubeck, 


Embden, Ind the reſt of the Fanfratick Towns( once 


the Marts of the World, till Sloth, Luxury, and 
Ambition got within their Walls, and drove it to 
Ports of Induſtry) that have ſince kiſt and em- 


* . bracd it, the which this Iſle, by the Influence'of 


| "is Royal-Majeſly hath been no fill ſharorin, 


' Hence it is, that · Trade and Commerce ate now 
6a , B55 e 
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become the only Ohject and Care of all Pines 
and Porefitates, its Dominion not being acquited + 
by che ruful Face of War, whoſe Footſteps leave 
behind them the deep Impreſſion of Miſery, Deva- 

ſtation and Poverty, they knowing the return of 
Commerce is Riches, and Plenty of all things con- 

ducing to the benefit of human Life, and fortifying 

their Countries with Reputation and Strengtnv. 

It was Trade that gaye occaſion to the bringing , 1666 
of thoſe mighty Fleers to Sea, as if God had leſt it 1672, 1&3. 
to them to decide by force (Wherein no Age r 


— 
* 


Time can witneſs the like) the Empire of the 


World: Hence it was, (the advantages being found 


which ariſe by Commerce) chat Navigation got tis 


birth into the World, reducing the ſeveral Nations 

on the Earth by that means to be even as one Com- 
mon Family; and when in this Iſle we were even 

in the ſtate of Canibals, it brought in à People 
that inſtructed us in Arts, Policies and Manners, qu. 
and taught us actions no leſs virtuous than thoſe 
themſelves followed; And although 1ong and diffi- 


— 


cult it was before that Mighty People could be 


brought over to have thoughts of the advantages 

ariſing from Commerce and Navigation (they only indecorw parri- 
propounding to themſelves Blood, Slaugliter, Con- Rs Ly, 
queſt, che Riches. and Spoils of Nations ;) bunt 


when they entered into the Carthaginian War, a Thoagh they 


quarrel with a People not worth the oppoſition of a had 100 ro- 
Tribune (as they thought) but finding that neither wer 2 a 
Tribune nor Conſul, no nor the Flower of the Ro- under Cajur 


man Army was able to withſtand them, or to pre- gain and his L | 
vent the Invaſion of their Country, and then in bro ry mat 


the very bowels of the ſame, pur it to the Que- 
ſtion, Rome or Carthage Miſtreſs of the World? 
they began to conſider whence and from what 


cauſes thoſe unknown - Africans ſhould withſtand 


the 


Ses gell omnis 
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Now the im- 
portant City 
of Tangier. 


Victorious Eagles, at laſt they found it was Con- 


gan to know that Rome could not be Rome without 


the Conſeript Fathers and power of Rome, and 


| ſhould dare to diſpute with.rhoſe that had led fo 


many Captivated Kings in Triumph,and brought 
ſo many Haughty Nations to truckle under their 


merce and Navigation that gave power and force 
to that mighty People; then it was that Rome be- 


a Naval Force ; the which and to redeem their 


bleeding Honour, they ſoon haſtned and equipt, 


great as their Competitors ; afterwards Argentum 
being won,” Carthage became no more impreg- 
nable, after which with Peace they plowed the 
Neighbouring Streights to Tinges *, Gades, and the 
Herculean Streights; nor could any thing be too 
difficult afterwards, till they arrived on the Britiſh 
ſhore, where beholding her ample Bays, Harbours, 
Rivers, Shores and Stations (the Jewels and Orna- 


ments of that Spot, and having made a Conqueſt 
of the ſame) they ſoon cultivated into our rude 


Natures the ſpirit of Commerce,teaching and inftru- 
Qing us in thoſe polite ways that fortifie a King- 
dom by Naval force, as the Standard and undenia- 
able marks of Empire ; and by aiding and teaching us 


in the driving on a continued and peaceable Tract 


of Commerce,we have fathom'd the unknown depth 
of the Indian Shores, uniting as it were Extremes, 
made the Poles to kiſs each other, teaching us there- 


by, that it was not the vaſt Immenſities of Earth 


that created Empire, but Situation accompanied 
with Induſtry, Commerce and Navigation that would 


enable a People to give Laws to the World : In 


the purſuit of whoſe Vertues chis Nation hath not 
been wanting, and of following their great Dire- 
ctions in the enlarging our Fleets ; for they, when 
they advanced their Eagles on the Britiſh Shore, 


fo 


found-us not then without Ships of Force, time 
having not been ſo envious to this Iſland, as to eat 


out thoſe Records wherein mention is made* that Strabe, lib. 3, 


the Britains accompained the Cymbrians and Gauls 
in their memorable Expedition to Greece, long be- 
fore the Incarnation of the Worlds Saviour; and 
it was from that Center that the mighty Cæſar firſt 

drew his Line, and took thoughts of plowing the 
Ocean to find out that Warlike People to face his 
Victorious Legions, when, having landed, and 
finding a place adorned by Nature beyond any 

thing that could be called great, taught us to main- 
tain that Superiority of Dominion, that no neigh- 
bouring Nation ſhould frequent our peaceable 


Shores, and thoſe Merchants that came, aſſigned c, Town 


near Termeuth 


them places to drive their Commerce and Traffick, the Mart for 
jealous that any Neighbouring Rival ſhould kiſs thoſe Nei 


his beloved Britannnia but a Roman, and for whom 
he fetcht ſo long and tedious a March; thus in our 
Infancy teaching us both Defence and Commerce. 
And when that mighty Empire began to decline, 
and thoſe remaining Romans began to moulter and 
mix among the Natives, and to become as one 
People again, then Sloth, Luxury and Idleneſs (the 
fore runners of ruine) invaded our Shores by a 
faral ſtupidity, it ſuffered our floating Caſtles 
(Bulwarks of the Kingdom) to rot intheir neglect- 
ed Brine, and our Ports to be ſurveyed by Foreign 
People; which ſupine negligence ſoon ſubjected us 
a prey to ourambitious Neighbours, who no ſooner 
finiſhed their Conqueſt, and ſheath'd their devou- 


ring Swords, but each (as if inſpired by the very ö ge 
Genius of the place) equipt out Fleets great as their priſcs 4ngle- 


Competitors, to ſecure what they had ſo dearly ut 


won, of whom Story makes mention of the mighty nally by Mr. 


-Arthur, no leſs famous in his Warlike At 
: ments, 


\ 


chieve- Lnlara. 
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ments, than in leading his Squadrons as far as Fre- 
land, bringing ' thoſe Northern People to pay o- 

© beyſanceto his Victorious Standard, and acknow- 
ledge him as their Supreme Lord even from the 
Britiſh to the Ruſſian Tracts, and by him left to 

* Inſerted in the famous Edgar, who no ſooner found his un- 
25 erwards doubted Right, but reſolved to vindicate that Do- 
confirmed by minion Which his Royal Predeceſſor had with ſo 
— much Glory acquired, and with ſo great Care com- 
municated and remitted down to his Succeſſor: 

Mr. Geste, With no leſs a number than Four hundred Sail of 
lib. 2. cap. the Ships did that mighty Prince at once cover the 
10. to the 16. Neighbouring Ocean, making them the Portcullis 
of this Iſle and the adjacent Seas, by which he vin- 
dicated his Dominions on the Waters, and gave 
Laws in the Chambers of his Empire: Nor did his 
Succeſſors Canutus, (whom Record makes mention 
that having laid that ancient Tribute called Dane. 
geld, for the guarding of the Seas and Sovereignty 
of them, was emblematically expreſt ſitting on the 
Sbore in his Royal Chair ——— Sea was flowing, 
6, ſpeaking, Tu meæ ditionis es, & terra in qua 
Sg * {deg off tc.) Egbert, Althred, Ethelfred, be 
fel. 429. rhe Aſſertion of their great Predeceſſors Dominion 
a 16. 2. and Sovereiguty of the ſame under no lower a ſtile 
«op. 11, than Supꝛeme Lo2ds and Governours of the 
Octan, furrounding the Bꝛitich Shoze, never ſo 
much as conteſted by any Nation wharſoever, un- 
leſs by thoſe that attempted rhe Conqueſt of the 
entire Empire, in which that became ſubject to 
Fate as well as the other of the Land: Nor did 
the ſucceeding Princes alſo of the Norman Race 
ſtart or wave that mighty advantage in their ſuc- 
ceſlive Claims, and maintaining their Right to the 
7djacent Sea; as appeared not long after by that 
famous Accord made berween Edward the F _ 


E ge 


and the French King Philip the Fair, calling him 4 Sy 4 bf. 

to an account for Piracies committed within the 12 

Britiſh Seas; the Submiſſion of the Flemmings in 

open Parliament in the Second Edward's Reign; 

and the Honour or Duty of the Flag, which the | 
politick King Fohn had above Four hundred Years _ - | 


ſince challenged by that memorable Ordinance at 

Haſting + there decreed to take place univerſally, 2 * 

not barely as a Civility, bur as a Right, to be f n runs 

paid cum debita reverentia, and perſons refuſing, to Regir Jobes. 2. 

be aſſaulted and taken as Enemies; the ſame not 

only to be paid to whole Fleets bearing the Royal 

Standard, but to thoſe Ships of Privilege 

wear the Princes Enſigns or Colours of Service: 

Nor was this barely a Decree written, but nobly . 

aſſerted by a Fleet of no leſs than 5oo Sail in a 

Voyage Royal of his, wherein he ſailed for Ireland, _ 

in his way commanding all Veſſels which he met in 

the Eight circumfluent Seas to pay that Duty and 

Acknowledgment: Nor was 1 Third Edward 

ſlow in following the ſteps of his wiſe Predeceſſors, 

when he equipt out a Fleet of no leſs than 700, 

(though on another occaſion) with 200 of which 

he vanquiſhed a Fleet of twice the number before 

Calice, to the Loſs of 30000 French. Nor did 

our Victorious Conquerour of the Sepulchre the 

Great Richard, in his Return from the Holy Lad ; 
Pant a Navy Royal to attend him home, by the 

force of which he took and deſtroyed near 1000 

more Ships of the French. And look we but into the 

mighty Actions of the ſucceeding Princes, we Mall 

find that all that ever deſigned Empire were zea- 

lous in the Encouragement of Navigation, looking 4 

on that Axiom as undeniable, Qi Mare tenet, eum * Cic. ad. Ane, 

neceſſe eſſe rerum potiri, and that without which the J. 40. . 7. 

Britiſh Sovereignty is but an empty Title. 


Nor 


je 


Nor ought alone the Praiſes of thoſe great Mo- 


narchs, whoſe mighty care had always been to 


reſerve the 'Reputation of their Empire in their 
aritime Preparations, to be remembred ; bur alfo 
thoſe of our Inhabitants, who always have been as 


induſtrious to follow the Encouragement of thoſe . 


Princes under whom they flouriſh'd, and who with 
no leſs Glory and timely application in Traffick, 
did conſtantly follow the Examples of thoſe of 
Genoa, Portugal, Spaniards, Caſtilliaus and Vene- 
titans, whoſe Fame in matters of Commerce ought 
to be inrolled in Letters of Gold, ſince the Ages 
to come, as well as preſent, having been doubly 
obliged to their Memory, the third of which ma- 


' king uſe of a diſcontented Native of this Iſle, the 
Born in Ex 
| 2 oup — that naturally follows a Native wiſe Man, diſco- 


Famous Columbus who, prompted: by that Genius 


vered a new World, in whoſe Expedition he fa- 
thomed unknown Paths, and detected the Autillus, 
Cuba and Fumaca, &c. and the Terra Firma of the 
American Shore, wha taking his Conjectures from 
the ſpiring of certain Winds from the Weſtern 
Points by ſtrong impulſe, accompanied with that 
Philoſophy he attained to, concluded ſome Con- 
tinent muſt needs be hid in thoſe unknown Parts ; 
his Service being firſt offered to his Prince || and 


lu 7, refuſed, he was ſoon after entertain d, purely on 
TOYS the Faith of that Noble Princeſs Iſabella of Spain, 
. who for » 7000 Crowns (for which ſhe engaged 


her Fewels) received not lay after as many Tuns 


of Treaſure, and to her Husband's own uſe in 


Eight or Nine Years time came above Fifteen hun- 
dred 'Thouſand of Silver, and Three hundred 
and Tuns of Gold. Thus Ingenuity encou- 
raged, in one ſingle Perſon, hath occaſioned 
Wonders, and from a ſmall Kingdom (as Spain) 
| ar 


1 n. Fo 


it hath ſince raiſed its head in a condition of bring- 
ing all thoſe many Kingdoms and vaſt Immenſities 
of Earth which they poſſeſs under their Protection, 
putting them once on thoughts of no leſs than 
an Univerſal Monarchy : We need only mention 
Sebaſtian Chabot a Native of Briſtol, who diſcover- 
ed Florida and the Shores of Yirginia dedicated to 
that Virgin Princeſs Elizabeth; Thorn, Elliot, Owen, 
Gwyned, Hawkins, Cavendiſh, Furbiſhe?, Davis, Stad- 
ſon, Raleigh, and the imcomparable Drake, who 
was the firſt (agreed univerſally) of any Mortal 
to whom God vouchſafed the ſtupendious Atchiev- 
ment of incompaſſing not this New World alone, 
but New and Old together, twice embraced by that 
mighty Man, who firſt making up to Nombre de 
Dios, got ſight (with tears of joy) of the Southern 
Seas, the which in Five Years after he accompliſh- 
ed, paſſing through the Magellan Streights towards 
the other Indies, and doubling the famous Pro- 
montory, he circumnavigated the whole Earth. 
Nor ought that truly worthy Captain Sir John 
Narborough be precluded from having =_ after 
the mighty Drake, he having not long ed 
and repaſſed the Magellan Streights, by which that 
worthy perſon hath performed that Atchievement 
which was never yet done by any Mortal before. 
To reckon up the particular Actions of Fob Oxen- 
ham a ſharer in that mighty performance of Drake) 
of his drawing his Veſſel up to Land, and covering 
the ſame with boughs, the unknown Paths 
of Land from Nombre de Dios to the South Sea, 
and there building 2 Pinnace, enters the Iſle- of 
; Pearls, and from the Spawiards takes a Treaſure 
almoſt beyond credit ; of the indefatigable Dili- 
gence of Willoughby, - Burroughs, Chanceler, Button, 
Buſfin, Furbiſher, James Middleton, * 2 | 
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Berland, who plowed up the North-Eaſt and North- 
Weſt CathaianandChina Paſſage; of Jones and Smith, 

. whoſe Fortune and Courage was great in thoſe 
Parts; of Poole, who found out the Whale Fiſh- 
ing; of Captain Bennet the firſt Diſcoverer of 


* Cberry- land; Gillian and of Pett, 'and Fackman 


that paſſed the Vaigates, Scythian Ices, and the Ri- 
ver of Ob, as far as Nova Zembla ; nor of the Fa- 
mous Davies and Wood, who had penetrated to 


3s Degrees of Latitude, and almoſt ſer their Feet 


on the Northern Pole, and for truly Valiant the Fa- 
mous Mont, Blake, Lawſon, Mimes, Sandwich, 
Ofery, and the never to be forgotten Spragg, and 
living his Royal Highneſs Tork's Victorious Duke, 
and che brave Rupert, Men whoſe Courage and glo- 
rious Actions as well in Battles as in the atchiev ing 
of Diſcoveries; and pointing out to places for an im- 
menſe Improvement in Navigation and Commeree, 
ought to be inrolled in the Temple of Fame as Mo- 
numents to ſucceeding Ages, of their mighty and 
laborious Travails and Induſtry. The Conſidera- 
tion of all which gave ſome ſparks of Encourage- 


ment to the writing the enſuing Tract, ' eſpecially 


when reflecting that among all Nations there is a 
Common Law which governs the mighty thing 
of Navigation and Commerce, I had ſome impul- 
ſes more than ordinary to induce me to the ſame, 
eſpecially at a time when Navigation and Com- 
merce were never (from the Erection by Divine 
Inſtinct that mighty Prototype the Ark to this pre- 
ſent Age) in greater Eſteem than now, and by 
which we have found vaſt and great Eaſements and 
beer. e from thoſe Royal and juſt Rights and 
Dues which now and of Old were juſtly due to 
thoſe that Govern d this Empire; therefore ought 


by all ways and means to be fortified and encou- 


raged, 
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raged, be it by whatſoever Art, Science or thing 
that does in the leaſt point out towards the ſame. 


Nor was it then wanting in thoughts to promote 


and incite the Profeſſors of the Law, raiſing and 


ſtirring up their Genius to the advancement of the n 
Law in this point; and though I believe man 
have wiſht that ſuch a thing might be, yet none 


that I can find have ever yet attempted the ſame; 
nor is it poſſible, unleſs thoſe things which are by 
Law conſtituted and known, be rightly ſeparated 
from thoſe that are natural; for natural Law is 


immutable and always the ſame, therefore may ea- 


ſily be collected into Art. But things that come 


from Conſtitution, becauſe they oſten vary and 
change, and are divers in divers places, are put 
without Art, as other Precepts of Laws poſitive 
or municipal; hence it was that the Conſtitutions 
and Laws of Rhodes, for their Juſtice and Equity, 


got footing amongſt the Romans as well as amon 


other the bordering People on the Mediterranean, 
Rhodiorum uſq; rerum memoriam diſcipline Navalis ure Oras, 
E gloria remanſit; yet when they, as well as the = 


Romans, became ſubject to Fate, they then re- 
mained only as examples of Juſtice and Reaſon for 
others to imitate and follow: Anobſe- 


. 
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quious Adorer of which was the great 
Fuſtinian, who cauſed them to be in- 
ſerted into the Civil Law; and though 


they obtained a place amongſt others ® 
of the Ancient Romans as well as the 


Modern, yet have they not all received 
oy cuſtom ſuch a force as may make 
them Laws, but remain only as they 


have the Authority in ſhew of reaſe 


| And Mr Ser jeant Coli: muſt 
be ſo underſtood of the anci- 


ent Civil and Moderu Rewer 


Law reduced into one, and 
ey are not now two Laws, ' 
one Civil, and the other Im- 
perial, but only one, that is, 
the Imperial. Yide his Read - 
ing on the Statute of Sewers, 


Selk. 1. fol. 31. | 


Li 


on, which 


binds not always alike, but varies accordingto cir- 
cumſtances of * age, and what other 


Conve- 


9 
- 


conveniences or jnconveniences meets with it ; nor 
have thoſe Laws, Nene at Oleron, obtained 
hh gany other or greater force than thoſe 

in ee 222 of Rhodes or Imperial, conſidered only 

* The Inquiſition at Qinburoagi, from the reaſon the which are not be- 


emit io ang, come Laws by any particular Cuſtom 


or Conſtitution, but only eſteemed 
and valued by the reaſons found in them, and 
applied to the caſe emergent. | 
Tis true, that in Rome and ſome other parts of 
2 and Germany, and the Kingdom of Portugal, 
in all thoſe caſes wherein the municipal Ordinances 
of thoſe Countries have failed in providing, the 
Imperial Laws (if the caſe be ſuch as that it non 
Tragua peccads, or be not ſpiritual) is there made 
of force; but there is no other Nation, State or 
Republick can be named where any part of the 
| of thoſe Imperial Laws hath obtained the 
Juſt force of a Law, otherwiſe than as Cuſtom hath 
particularly induced it; and where no ſuch ſerled 
_ -Cuſtom hath made it a Law, there it hath force 
only according to the ſtrengrh of reaſon and cir- 
cumſtance joyned with it, or as it ſhews the Opi- 


nion and Judgment of thoſe that made it, but not 


at all as if it had any commanding power of obedi- 

ö ence, that is, valet pro rat ione, non pro inducto jure 
_Salden's Tales pro rat ione quantum Reges, Dynalte & Reipublice 
Honour, b. intra poreſtatis ſue fines valere patiuntur : And for 
eve. Spain it is obſerved, Hiſpani 
U uonicum ſcilicet & Regium ; Civile enim (mean- 
ing the Imperial Laws) non habet vim Legis, fed ra- 
 troxis. . And ſince this Kingdom as well as moſt 
others, being free from all Subjection to che Empire, 
r art? or known Laws of its own, 
excludes all Imperial power and Law, otherwiſe 
than as Cuſtom hath varioufly made ſome admiſ- 


ſion, 
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duplex habent Jus, ſolum 
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fion, I applied my ſelf to the Collection of ſuch 
matters, according to my inconſiderable Judg- 
ment, as ate either conſtirured by the Supream 
Authority of the Three Eſtates, or that which 


hath in ſome meaſure obtained by cotitinued Cu- 


ſtom the force of Law in reference to matters Ma- 
ritime and of Commerce as well in Cafes publick 


as private. 8 8 

Ay che firſt part of which I thought ir neceſſaty, 
ſince nature by Trafick hath made us all Kinſmen, 
to conſider and examine upon what Grounds, and 
in what manner Commerce was firſt procured and 
eſtabliſhed, which is by the Laws of Leagues, Em- 
Baſſies, and the like, which is a thing fit to be 
known; ſo likewiſe of what may interrupt the 
fame, and' likewiſe of thoſe perperual Rights that 
are between thoſe that have any reference to Sea- 


F * 


faring cauſes in matters Civil. JEN 
In the proſecution of this Work, I have tak 
care torefer thoſe things which pertain to the Laws 
of Nature unto Notions fo certain, that no man, 
without offering of Violence to himſelf, may deny 
them; and to aſcertain the Truth of ſuch, I have 
uſed the Teſtimonies of ſuch Authority (as in m. 
weak Judgment are of Credit to evince fame) | 
and as to that Law which we call the Law of Will 
or common Conſent or the Law of Nations, for 
that which cannot by ſure conſequence be deduced 
out of ſure Principles, and yet appears every where 
obſerved, muſt needs have its riſe from free will, and 
conſent, which is that which is called the Law of 
Nations; both which (as much as poſſible) ha 
been endeavoured to be kept aſunder where the 
matter hath required it. And for the Civil Law 
I have aſcertained the ſeveral Authorities which i 
have made uſe of, that ” of the Romans, I 
2 ce 


; three ſorts, the Pandets, the Code of 7 heodofins 


and Juſtinian, the Novel Conſtitutions, and theſe 
. moſt excellent Juriſconſults chat have by their pro- 
foundneſs of Judgment illuſtrated the obſcure paths 
of the ſame Law; the third thoſe moſt excellent 
Perſons. who joyned Policy to Law, as Grotius, 
Raleigh, Bacon, Selden, and the like. Of other 
Pieces, that of Shardius, entituled, Leges Navales 
Rhodiorum & jeletz Rhodiorum, Petrus Pekius, the 
Zealander, Locinius, Vinius, that of Oleron collect. 
ed by Garaſias alias Ferrand, and Cleriack. | 
A s to thoſe matters that have paſſed the Pikes 
at the Common Law, I have as carefully as poſſible 
referred to their ſeveral: Aythorities. In the whole 
Work I have no where medled with the Adwiral:y 
or its ſongs knowing well 225 it would 
ined have n impertinent and ſawcy in 
TE en _ me to enter into the debate of — ri- 
2 — e um merum, Imperium mixtum, J 
in the party, diuiclio ſimplex, and the like, and of the 


. $. de Con ß. Princip. bounding out of juriſdicti whi 
Coke th, an 2 3. 1 os June, which 
| Caſe del Marſbalſla. _ 


in effect tends to queſtion the Govern- 
ment, and trip up the Power that 
gives Laws and Protection to us, ſince all that 
can be ſaid, as well on the one ſide as the other, 
hath been ſo fully and learnedly handled and 
treated of by ſeveral worthy Perſons, (that have 
indeed ſaid all that can be ſaid) but more-eſpe 
cially in that Famous Diſpute not long ſince , 
fore His Sacred Majeſty in Council, where all 
the moſt Elaborate and Ingenious Reaſons that 
could be drawn by the Skill of a Learned Civi- 
lian, were there aſſerted in vindicating the Ad- 
miralties Juriſdiction, by the Judge of the ſame, 
Sir Leoline Fenkins, in anſwer of whom was pro- 
duced that Oꝛtat Good Man the. Lord Chief 
PETR eng ny 8: gi) Juſtice 
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Juſtice Hales, wks as well by Law poſitive. 28 
ocher his great Reaſons, ſoon put a Period to that 
Queſtion, which during his days ſlept, and it pd 
modeſtly be preſumed; will hardly UE ever) be 
awaked. 

Ae that bac never ſo little to 40 wirt 5 
pals, though he ſits ſtill in his place, does as mu 

br no re than all the other ne ceſſary noiſe in the 
Ship ; the compariſon 1s quit of Arrogance, for it 
holdeth in = Deen, it is not moons of te Per- 
formatice{ j * 33 

Kü though 1 well know, That do i ſpend 
their time — of Books, are by Seneca cot 
pared to petty Painters, that buſie themſ, elyes i 
copying our Originals, Having DW. of 
Horace _ throw: in thei Fee | 
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Vet I have this. Hope left, That my Faults a 
Flaws, like thoſe found 3 in the Cuts of Diamonds, 
may at this time rhe eaſier eſcape under the excel- 
lency of their ON or at _ under chat * 
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O ſooner Had the Eterſial Power created Man, but _ 
he beſtowed on him a Right over the things of this 
mer doüx Nathre j nor was his 5 u 


pon the 
reparas 


4 Ok Ships of Mar. | 
Juſtin, lib. 43. reparation of the World, after the Flood, (all things be. 
ing then undivided and common to all, as if all had one Patri. 
A Theatre is mony) ſince every Man might then take to his uſe what he 
ce lace: of. Pleaſed, and make conſumption of what he thought good 
eb by any in his own eyes; which uſe of the univerſal Right was 
ſeſſed by any g | 
one, may be then inſtead of Property : for what any one had fo taken, 
rightly cal'ed another. could not without Injury take away from him. 
his own. II. Nor was it impoſſible for that ſtate to have conti- 
nued, if Men through great ſimplicity, or mutual charity 
had lived together, and this is inſtanced in thoſe Ameri- 
| cans, Who through many Ages have lived in that commu- 
Juſtin. lib. a. ut nity and cuſtom, and the other of Charity, which the Eſſens 
de Seythis l- of old practiſed, and then the Chriſtians who were firſt 
= can at. Hieruſalem, and at this day not a few that lead'an af- 
| Hemines mali Cetick Life; the ſimplicity of our firſt Parents was de- 
neſcia,&radbuc monftrated by their nakedneſs, there being in them rather 
aftutie inexper- an ignorance of Vice, than a knowledge of Vertue, their only 
% fmplicits. Bufineſs being the Worſhip of God. living eaſily on thoſe 
_ © things, which the Earth of her own accord brought forth 
Without labour. | 
III. Vet in this ſimple and innocent way of Life,all men 
perſiſted not, but ſome apply'd their Minds to. various 
Arts; the moſt ancient of which was Agriculture and Pa- 
Pure, appearing in the firſ# Brothers, not without ſome 
_ diſtribution of Eſtates, and then from the diverſity of each 
Man's Actions aroſe Emulation, and then ſlaughter 3 and 
at length, when the good were infected with the bad, a 
| Gigantick kind of Life, that is, violent; but the World be- 
Sereca Natura. ing waſhed by the Hood, inftead of that fierce Life, ſuc- 
lum 3. in fine. ceeded the deſire of Pleaſure, whereunto Viue was ſabſer. 
vient; and thence aroſe unlawful Loves, but by that mort 
generous vice Ambition, Concord was chiefly broken, after 
which Men parted aſunder, and ſeverally poſleſs'd ſeveral 
parts of the Earth; yet afterwards, there remain'd a. 
mongſt Neighbours a communion not of Cattle, but of 
Paſtures, becauſe in the ſmall number of Men, ſo great 
was the Latitude of Land, that without any incommodity 
Ne inſignare it might ſuffice to the uſes of many, until the number of 
quidem aus Men, ſo of Cattle encreaſed, Lands every where began 
Pai _—_ to be divided, not among Nations as before, but among 
8 Families; an inſtance of which we have hourly before 
| our Eyes in thoſe vaſt immenſities that are daily appro- 
| priating 


Pk Shipgof Mar. 1 
riating and a planting in America, from hence we lkarri 
hat was the cauſe for which Men departed from the pri- 


irive communion of things, firſt of moveables, and then 
f immo veables alſo; to wit, becauſe when not content to 


Need upon that which grew of it ſelf, and the Earth ſingly 
n, WSrouzht forth, to dwell in Caves, to go naked. or clad with 
inds of Trees, or skins of Bea#ts ; they had choſen a more 
i- WExquilice kind of Life, there was need of Induſtry, and 
„ang of Art in thoſe matters, which they ſhould give 
1. Nhemſelves up to; fo likewiſe from hence we learn, that 


en not content to live in that innocent ſtate of commu- B. din. lib. 3. 


U 
ns icy, how things went into Property, not only by the ©: 7: 
{t Net of the Mind (for they could not know the thoughts of 


dne another, what every one would have to be his oi, 0. 4 lt 

hat they might abſtain from it, and many might deſire 1, . 

he ſame thing) but by a certain Covenant; either expreſs 

xs by diviſion, or tacit as by occupation; for fo ſoon as 

Communion did not pleaſe them, and diviſion was not 
ade, it ought to be ſuppoſed an agreement amongſt all, 

hat every one ſhould have proper to himſelf what he ſei- 


en Ned on, for every one might prefer bimſelf before another, in * Cie. e. 1. 
us rerting thoſe things uſeful for the rio. Pork of Humane Addendum il- 


lud Nuintilia- 


4. ife, Nature not being repugnant to the ſame. ren 
ne , off, ut quicquid in aſum hominis ceſſit, proprium (it habentit, profecto quicquid jure 
. _—_ 4 9 — 140 LY rr 


IV. And though Property may ſeem to have ſwal- 
low 'd up all that right which aroſe from the common 
ate of things, yet that is not ſo; for in the Law of Do- 
inion, extream neceſſities feem excepted. Hence it is that 
in Navigation, if at any time Victuals fail, what every 
one hath, ought to be brought forth for the common uſe : 
and ſo in a Fire, I may pull down or blow up my Neigh- 


ral WWbours Houſe to ſave mine; deſtroy the Suburbs, 07008 . 
% Lines of Forts to preſerve the City thereby ; dig in any — 4 — 
he ans Grounds for Salt peter, cut in pieces the Tackling 25 R bod ami. 


or Nets upon which my Ship is driven, if it cannot be Sus nen frag. 
diſintangled by other means: all which are not introdu- $. Ned it. 
d neither by the Civil Law, nor the Municips! Laws of D. , 
Countries, but are expounded by them, with their pro- Be | 
per diverfities, | Aguilem. on 


„ £4 5. ce. dire] o. ir l 5.5. Reniger d dem fol. 1. ts rhe 16, 
0. Ki eee 
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Of Ships of War. 
Bold. lib. 3. % V. Nor is Property fo far inſtated in man, but the ſam 
rerum diverſs- may again be diveſted by ſuch meags as ſtand with the f 
bebe berg of Law of Nature and Nations ; and fir by War, the Cau- 
opinion, that ſes of which are aſſigned tO be three, Defe ence, Recover 
by theLawsof and Revenge. | ef Red {RT 
Nations one . eee 
n ay take Arms to abate the growing Power of his Neighbouts. Sed ut vim pati 75 
ad vim inferendam jus tribuat, ab omni aquitatis ratione abborret: But that a poſſibility 
of ſuffering force, ſhould give a right of offering of force, this is far from all equity, 
ſeys the excellent Grotius lib. 2. cap. 1. ſe#, 27. Sir Walter Raleigh in Hiſt. of i 
World, cap. of Duels, fol. 550. | 


p SR In 
But then ſuch War muſt be juſt,and he that undertake 
it muſt be a Sovereign: the juſt cauſes to make a War an ¶ Du 
dur Princes, or Countries defence, and that of our Allie 
the ſatisſaction of our Injuries, or theirs ; our juſt Preten 
ſions to an Eſtate or Right; Divines have added another, 
not only the Defence of Religion, but its Advancemen 
and Propagation, by the way of Arms, and ſome the 
extirpation and rooting up a contrary. Certainly Wa 
is too rough a hand, too bad a means, to _ 27 2 
Sicut non Martyrem pena, ſic nec fortem pug na, ſed canſa 
it 1s not the 1 that . "jp bag ſo it is 1 
fighting that declares a waliant Man, but fighting in @ ju 
cauſe; in which whoſo ſhall refolvedly end his Life val. 
antly, in reſpe& of the cauſe, that is, in the Defence oc 
his Prince, Religion, or Country, eught to numbred Je 
mon ft the Martyrs of God. TOS 

VI Publick War is either Solemm by the Laws of N 
tions, or elſe leſs Solemm. What we here call Solemn i 
commonly called Juſt, in the fame ſenſe as a juſt Teſt: 

ks inter cive ment is oppoſed to Codicils, not that it is not lawful fat 

—_ —_— him that pleaſeth to make Codicils, but becauſe a Solemi 

juſts, on juſti Teſtament hath by the Civil Law ſome peculiar effect 

lberi, Paul. and this Difference is worth Obſervation, ſeeing man 

Sent. lib. 2, miſunderſtanding the word Juſt conceive all Wars to be 

4 0. condemned as unjuſt and unlawful, whereunto this Ap 
pellation of Juſt is not agreeable. 

VIE. That War, according to the Law of Nations, maj 
be Solemn, two things are requiſite : Firſt, That it be wa 
ed on both ſides by his Authority who hath che highell 

ower in the Commonwealth, Secondly, That certai! 
| Rites be uſec (of which we ſhall ſpeak in due place) on 
| | „ 


.- 


ff theſs without the other (becanſe they are both requi- 
au Ned) doth not ſuffice. Publick War leſs Solemn may want 
hoſe Rites, and be waged againſt private Perſons, and 
ave for the Author any Magiſtrate. And according to 
he opinion of moſt Civilians, if the matter be conſidered 
vithout Civil Laws, it ſeemeth that every : Magiſtrate 
ath right to wage War, as for the Defence of the People 
>mmitted to his Charge, fo for the Exerciſe of Juriſdi- 
tion, if he be oppoſ Force : But N War 
he whole Commonwealth is endangered; ore by 
he Laws of all Nations that War be not undertaken with- 
put the Authority of him whoſe Power in the Common- _ 
ealth is the higheſt, there is extant ſuch a Law of Plato's, Vir. de Leg..3. 
en ind in the Roman Law it is called Treaſon in him who, we leg. Jul. 
er, ithout the Command of the Prince, hath waged War, Y. 
en yr liſted Soldiers, or raiſed an Army; in the Cornelian 
Law brought in by L. Cornelius Sylla it was, without the 
ommand of the People; in Fuſtinian's Code is extant a 
Conſtitution of Valemtinien and Valens, None have have 
o take any Arms without our knowledge and direction. And 
my Lord Coke in his Third Inſtitutes obſerves, That by the g Ry de 
Ommon Law of this Realm it waz High- Treaſon to levy &. 4, * . 
War without Authority from the King, for to him it Realm vert E- 
elongeth only. And the reaſon why it ſhould be ſo ſub. nemie, Se. 
jected is, becauſe that natural Order for preſerving of 32 . 
peace among Men requires that an Authority and Coun- NEE 
il in undertaking of War ſhould remain in Princes. 
n 6 VIII. But as all Laws muſt be interpreted by Equity, 
ſo muſt this Law; and therefore there is no queſtion but 
that tis lawful for one having Juriſdiction by force of thoſe 
which we call a peaceable Guard or Power,viz.Conſtable, 


— 


j 


Serjeants, Watch men, Cc. to conſtrain a few diſobedient 
Perſons as oft as there is no need of greater Power to that 
e vurpoſe, and no eminent danger to the Commonwealth. 
Again, if it be fo preſent a danger, that time will not 


admit of Conſultation with him who hath Supreme Power, 
here alſo 3 another Exception; and 
„y cherefore in Garriſons, if the Townſmen ſhould endea- 
our to fall over to an Enemy, they may be dealt withal 
ain Enemies by the Governour of the Garriſon, and by 
bat Right L. Pinarius Governour of Emma, a Garriſon in 
Sie h,having information that th: Townſmen were 4 
3 0 


Of Ships of War. 
off to the Carthaginians, making ſlaughter of them kept 
the Town; and the reaſon why ſuch extraordinary Force 
is called War, is, for that the ſame is commenced by the 
right of the Magiſtrate, in which caſe the War is ſuppoſed 

to be made by the higheſt Power, becauſe every one is judg- 

ged Author of that which he giveth another Commiſſion to 


do; beſides the univerſal reaſon which warrants the act, 

which requires that all Dangers, Rebellions, and Inſurrecti- 

ons be withſtood and checkt in the very bud, and tho? 

this is called War, yet this ſtrictly is not properly War, 

tho? the Parties who ſuppreſs or puniſh are impune. 

IX. But War properly by the Laws of this Realm or 

Solemn, is, when the Courts of Juſtice are ſhut up, and 

- the Judges and Miniſters of the ſame cannot protect Men 

from violence, nor diſtribute Juſtice : ſq when by Þwaſion, 

Inſurrection, Rebellion, or the like, the current of Juſtice is 

14 Ed. z. tit, ſtopt and ſhut up, Et {lent leges inter arma, then it is (aid 

Scire focias to be time of War, and the Trial of this is by Records 

122. inter l and Judges of the Court of Juſtice, and not by a Jury. So 
timer and the ,. . | : . 

Earl of Lance. likewiſe War by the Laws of Raghons is when the King's 

fler. Standard and Hoſt enter the Realm of another Prince or 

| State, and hath been there by the er of Forty Days, 

1 3- for till then the War is not properly ſaid begun. 


X. Wars, though undertaken by publick Authority, 
muſt have the Effects of Law, that is, there muſt be a juſt 
cauſe for the undertaking the ſame; ſo that Alexander, if 
that without cauſe he warred upon the Perſians and other 

Seneca de bene · Nations, is by the Scythian; in Curtius and by Seneca too 
Fc. I. c. 13. deſervedly called a Robber. For take away Juſtice, and 
What are Kingdoms but great Robberies? Therefore the 

juſt cauſe of taking Arms muſt be the Iniquity, or as we 

underſtand it, the Injury of the adverſe Party, according 

to the words uſed in the ancient Denunciation of the 

Ege vor e, Roman Heralds, I call you to witneſs, that People is unjuſt, 
Populum illum and doth not perform what is Right. Now that is unjuſt 

* o_— my which hath a neceſſary repugnance to the rational and 
all 7% ſocial nature. Now amongſt the firſt principles of Na- 
ture there is nothing to war, there is much in favour of 
it; for both the end of War, the conſervation of Life and 
Members, and the keeping or acquiring of things uſeful 
unto Life is moſt agreeable unto thoſe Principles: and if. 
need be, to uſe Force to that purpoſe is not diſagreeable, 
5 | EET | . a . ſince 


„ . SE / 3 5 . 


Ok Ships of Mar. 
ince every thing hath by the gift of Nature „to 
the end it may be able to defend and help itſelf, and there- 


the fore he is by Nature fitted for Peace and War; though coming 
ſed into the World _ - be bath a Hand fit to . 
dg. ndl. Arms, the which we daily ſee Children of their own 
to accord, without a Teacher, make uſe of for a Weapon. 
ct, WW Moreover right Reaſon and the nature of Society inhibits 


not all Force, but what is repugnant to ſociety, that is, 
which depriveth another of his Right; for the end of Socie- 

ty is, that by mutual Aid every one may enjoy his own. And 
this were ſo, although the Dominion and Propriety of Pof- 
ſeſſions had not been introduced; for life, members, liber- - 


or 
ad ty would yet be proper to every one, and therefore could 

en not without Injury be invaded by another, and to make uſe 

*, of what is common, and to ſpend as much as may ſuffice 
15 Nature, would be the right of the occupant, which right 
id none without injury could take away: and that is made 

ls evident, ſince by Law and Uſe Dominion is eſtabliſhed, 


0 and that appears by the Orator, Di ſi unumgquodque mem- Tully's Offic, 3. 
's brum ſenſum ſuum baberet, ut poſſe putaret ſe valere ſi proximi 
Ir membri valetudinem ad ſe traduxiſſet, 2 & 5 to- 
, tum corpus neceſſe eit: and applying that, ſays, So if every 
one 2 unto himſelf the commodities of other Men, and 
draw away from every one what he can to advantage himſelf, 
humane Society cannot ſt and, Nature gives leave to Man, 
in the acquiſition of things uſeful, to ſupply himſelf before ano- 
tber: But by the Spoils of another to increaſe his own Store, 
that Nature doth not permit. It is not then againſt Society 
to provide for ones ſelf, ſo that anothers Right be not di- 
miniſhed ; nor is that violence unjuſt which doth not vi- 
olate the Right of another. Of the two kinds, Conten- 
tion by debate and by force, the one agreeing to Men, 
the other more becoming Beaſts, e. muſt flie unto the 
latter whenthe former will not ſerve, The incomparable 
Ulpian ſays, Caſſius writes that it is by Nature lawful to repel Leg. i. ſelfvim / 
force by force, and arms by arms. And this is further pro- v.. P. de vie 
ved out of Sacred Hiſtory ; for when Alrabam having e. © 
armed his Servants and Friends, purſued the Four Kings 
that ſpoiled Sodom, and returned with Victory and Spoil 
of the Enemy, God by his Prieſt Melchiſedeck approved | 
his Action, Bleſſed be the moſt High God, ſaid Melcbiſedeck, Gen. 14, 18. 
who hath delivered thine Enemies - thine Hand. Abraham, 
\ a 4 a3 
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2s appears by the Story, had taken Arms without any ſpe- 
cial Commiſſion from God; therefore the Law of Na- 
ture was his Warrant, whoſe. Wiſdom was no leſs eminent 
1 than his Sanctity; nay, God himſelf hath-preſcribed to 
= his People general and perpetual Laws of waging War, 
_ - thereby ſhewingthat Wars may be Juſt,” even without his 
ſpecial Mandate; for he doth plainly diſtinguiſh the cauſe 
of the Seven Nations (in which God gave a. ſpecial Man- 
date for the deſtroying of them, which is properly called 
"i the Wars of God, and not of humane Counſel) from the 
cauſe of other People, and preſcribing nothing about the 
juſt cauſes of entring into War, thereby ſhews them to be 
manifeſt enough by the Light of Nature, as the caufe of 
the defending of the Frontiers in the Wars of Fephtha 
_ apainſt the Ammonites, and the cauſe of Ambaſſadors vio- 

lated in the Wars of David againſt the ſame. - _ 
XII. By the Law of Nature in War thoſe things are 
acquired to us, which are either equal to that, which 
being due unto us, we cannot otherwiſe obtain, or elſe 
is ſuch a mark as does infer Damage to the guilty Party 
by a fit meaſure of Puniſhment and by the Laws of Na- 
tions, not only he that wageth War on a juſt cauſe, but 
every one in ſolemn War, and without end and meaſure, 
is Maſter of all he taketh from the Enemy in that ſenſe 
that by all Nations, both himſelf and they that have 
Title from him, are to be maintained in the Poſſeſſion of 
them; which as to external Effect we may call Domi- 
Xemph. 5. de nion; Cyrus in Xenophon, I is an everlaſting Law among 
To mw ic Men, that the Enemies City being taken, their Goods and 
. fe 0.0%» Money ſhould be the Conquerours; for the Law in that mat - 
ter is as a common Agreement, whereby the things taken 
in War become the Takers. From the Enemy are judged 
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& Law of Nations is the ſame reaſon ofa Man, ſolikewiſe of 
pet. - 4 thing; and therefore Goods and Merchandize are yoo: 
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perly ſaid to be the Captors, when they ara carried infre | 
Præſidia of that Prince or State, by whoſe Subjects the fame 
were taken, or into the Fleet, or into a Haven, or ſome othcr 
place where the Navy of the Enemy rides: For then it is that 
the recovery ſeems to be paſt all hope. And therefore 1 
the Common Law of this Realm calls ſuch a taking a L. 2 R. 3. fo : 
galis Captio ir Fure Belli, and in 7 R. 2. an Action of Treſ- 7 K.. roſpal 
paſs was brought for a Ship, and certain Merchandize Statham Pl. 54, 
taken away, the Defendant pleaded that he did take them & 
in le haut Mere ou les Nozmans queur font Enemies le 
Roy: and it was adjudged, that the fame Plea was od 
And in the uu 1610. N e _—_ Ship and - M8 % is 
chandize taken by a Spaniard; being an Enemy; a month g R. Bes 
after a Merchatie Man, with a Ship called The little Ri- N port is | we 
chard, retakes her from the Spaniard: it was adjudged, fm: C. 
chat ſuch a poſſeſſion of the Enemy, diveſted the Owner 
of his Intereſt, and the retaking afterwards in Bartel, 
ained the Captors a property. | 
: XIII. *Tis true, the Civilians do hold, That it is not 
every poſſeſſion that qualifies ſuch a Caption, and makes 
ic become the Captors; but a firm poſſeſſion (that is) when 
the prize doth pernoctare with the Enemy, or remain in 
his poſſeſſion e e. of 24 hours; but as this is a, 
new * Law, ſo it is conceived to be againſt the ancient paper, _ 
Judgments of the Civil Law as well as the modern practice Cagi. Gallic 
of the Common Law: for the party in the ancient Prece- ib. 20. fit. 13. 
dents doth not mention by their Plea, that the prize did t. 24. 
pernoctare with the Enemy, but general, that che ſame 7 2.3. Fraſpal 
was gained by Battel of the Enemy. n * 
XIV. This right of changing of Dominion or P | 
by force of Arms, is ſo odious, that in the taking of TH 
it 'by any JOE the right Owners may have reſtitu- 
tion, the ſame hath been done. And although a larger 
rime than 24 hours happens between the capture and re- 
capture, and fo may pernoctare with the Captor, yet re- 
ſtitution may be made; and therefore if one Enemy takes 
the Ship and Merchandize of another Enemy, and brings 
her into the Ports or Havens of a Neunter Nation, the Own- 
ers may ſeize her, and the Admiral of that Neuter Nation © 
may in ſome caſes reſtore the Ship and Goods to their 5 
Owners, and the perſons captive to their former liberty ; 
thereaſon is, for that the ſame ought to have been brought 


fra 


j, , 
wy the': Reports. 
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a Re! eee. infra Prefidia® of that Prince or State, by whoſe Subject ſhe 


pra ſidias perdu- 
3 was taken. | | 


quanquam ab A Dunkirker having ſeized a Frenchman's Veſlel, ſuper al- 
boſtibus oetup a= tum Mare, ſold the ſame with her lading at Weymouth ; 
72, en ee Whither it had been driven before ſhe was brought infra 
| ONE Jens Prefid. Dom. Reg. Hiſpania : The Frenchman coming into 
Grotiys de jure POrt, there claims the benefit of the Laws of Nations, the 
Belli ac Pacis, King of England being then in amity with both their Prin- 
I. 3. 6. 9. H. 16. ces, and that reſticution be made; in which caſe it was te- 
[nn ſolved by all the Judges, b That if there be a yew rv; as 
Re] Letters of Marg, or by Piracy, and the Veſſel and G 
⁊ære not brought infre Prefidia of that Prince or State, by 
whoſe Subject the ſame was taken, the ſame will not di- 
veſt the property out of the Owner; with this agrees the 
Law Civil, and reſtitution may be made. For this is not 
an abſolute property immediately veſted in the Captor 
upon the taking; but à conditional 1 to anſwer 
the original debt or damage, which cannot be done 
| without a Judicial Adjudication , the opportunity of 
Per leg libertan which he hath loſt by bringing the prize into the Country 
& die leg. Jur. of another Prince: bor as to private War, their Countries 
areas an Aſylum. Her ; | 
VNV. But if the Ships of War of Nations in enmity meet 
at Sea, and there be a caption, if there be that which is 
called a firm poſſeſſcn, the Neuter Nation cannot re-deliver 
e or make reſtitution of the thing ſo acquired: and ſo it was 
Bulſtred.3.part, adjudged, where Samuel Pellagy with a Ship of War of the 
fel. 25.cited in Emperor of Morocco, took a Spaniſh Ship, and brought 
Marſbe's Caſe. the ſame into England, that he could no ways be queſtio- 
rnd ned for the ſame criminaliter, or reſticution to be made 
—.— of = civiliter; for that the King of — and the Morocco Em- 
prizal againſt peror were enemies, and the King of England in amity 
a Nation, does with both, and that ſuch a caption is not called Spoliatio, 
— 9 ſed legalis captio, in which there can be no reſtitution made, 
both 8 upon neither of the Statutes of 31 H. 6. cap. 4. or 27 
nor can they Ed. 3. cap. 13. for he that will ſue to have reſtitution in 
be ſaid to be England for Goods taken at Sea, muſt prove, That the So- 
2 rey 4 vereign of the party was in amity with the King of England. 
Ces Rege d. Scondly, That be that took the Goods, his Prince was at the 
Concilio ſus in time of the taking m amity with the Sovereign of bim whoſe 


Camera stella Goods were taken ; for if he, which took them, was in 
men. Mickacks, enmity with the Sovereign of him whoſe Goods were ta; 
| ken, 


* . > 1 
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ken, then the ſame will not amount unto a'depredation 2 R 3.fe.2.4. | 
or robbery, but a lawful taking, as every enemy might 
take of another. | | | 4 

A Spaniſb Merchant, before the King and his Council, 

in Camera Scaccarii, brought a Bill againſt divers Exgliſh- 7 E. 4 14 
men, wherein ſetting forth quod depredatus & ſpoliatus fu- 1 E. 2 | 
it, upon the Sea, juxts partes Britanniæ per quendam Virum * Fl "4 
Bellicoſum de Britannia, de quadam Navi, and of divers 9 

Merchandices therein, which were brought into England, 
and came into the hands of divers Engliſhmen, naming 
them, and ſo prayed proceſs againſt them, 'who came in, 
and pleaded, that in regard this depredation was done by 
a Stranger, and not by the Subjects of the King of Eng- 
land, they ought not to anſwer. It was there reſolved, 
Quod quiſquis extraneus, who brings his Bill upon this 27 E. 2 13. 


Statute to have reſtitution, deber probare quod tempere cap- Aicher +, 


tionis fuit de amicitia Domini Regis; and allo, quod ipſe qui ſtituti N 
eum receperit, & ſpoliavit, . ſub 2 yen the — 
vel de amicitia Domini Regs, ſive Principis quærentit, quia lor, and one 
þ furit inimicus, &- ſic ceperit bona, runc non fait ſpoliatio, I nad V 
nec deprædatio, fed legalis captio, prout quilibet inimicus capit — alone, = 
ſuper unum && alterum. $5 

Bur if the King of England is in enmity with the States 
of Holland, and one of their Ships of War takes a Merchant · Hujuſmedi res 
Man of the King of England's, and afterwards another 2 
Ship ef War of England meets the Dutchman and his Autigines. g 
prize, and in aperto prelio, regains the prize, there re- D. Ly . 
ſtitution is commonly made, the Owners paying the Sal- nine + per Lx. 
vage: ſo where the prize is recovered by a Friend in amity, * Belle Ter. f 
or comes into his Ports, reſtitution is likewiſe made; but | 722 4 
when fuch Goods become a lawful and juſt prize to the pop. wa 
Captor, then ſhould the Admiral have a tenth part, fol. Per. Leg. paſli- 
lowing the 1 example of Abrabam, after his Vi- winm, Par 
ctory over the tive Kings. W 5 CONE 1 
Boyce & Cole, verſ. Claxton, Hill. 26, & 27 Car. 2. in B. R Reſtitution 9 Ao | 
ly by a Fyenab · Alan, -who had regained an Exgliſb prize out of the bands of a Dutch 
Man of War. 8 ht _— ws * 8 

XVI. He that is an jm may every where be aſſault- 
ed, according to the Laws of Nations. Enemies may there- 


fore be attacked or ſlain on our ground, on our Enemies, 
or on the Sea; but to aſſault, kill, or ſpoil him in a Haven 
ar peaceabig Port, is not lawful 3 but that ne 
LS HEE SAT om 
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from their perſons, but from his right that hath Empire 


the of the — 
of port; and though the Ottoman Port had by Treaty per- 
49 ö 12 * and forbad their Commanders to protect or ſhew them 
* any favour, yet the Caſtle interdicted, and forbad the 
| Venetian General with Cannon to attack them ; for it was 
nevertheleſs intended by the Treaty that the Peace of 
Ports muſt be preſerved. 
And the ſame Republick having War with thoſe of Ge- 
noa, met at Tyre, Reinerius Zemus Duke of Venice with the 
x united Power of the Venetians and Piſans,counting no fewer 
aller”: Holy number than 74 Veſſels well provided, and would have 
aſh 4.6.23, engaged inthe very Haven, but were there interdicted by 
the Governour ; but yet with this Proviſo, that if by con- 
ſent they would go out of the protection of the Port, and 
at open Sea decide the cauſe, had then freedom : and 
accordingly they failed forth and engaged. The like not 
long ſince happened between Cornelius de Wit Commander 
of a Ship of War of the States General, & Captain Harman, 
Commander of one of His Majeſty's Frigates 'at Cales, a 
Challenge — made in that Port by the firſt, and as 
briskly accepted by the latter, but both were interd * 


the Law of Arms. 
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the execution of the ſame in the Port, but out of the pro- 
tection of the ſame they might decide the queſtion; the Jun. 1672. 
which they did to the no ſmall Fame of the laſt; for in 
that diſpute, of 380 men then aboard the States Man of 
War there were ſcarce 100 whole Men in her, and Har- 
man having entred and taken her, brought her at h 


Stern in Triumph to the Port again. 


But they of Hamborough were not ſo kind to the Engliſh, 
when the Dutch Fleet fell into their Road, where rid at TAR 
che ſame time ſome Engliſh Merchant Men, whom they 7664 pe 
aſſaulted, took, burnt and ſpoiled : for which action, and — 3 
not preſerving the peace of their Port, they were by the u. : 
Law of Nations adjudged to anſwer the damage, and I 

think have-paid moſt or all of it fince. But Enemies in 

their own Ports may be aſſaulted, burnt or deſtroyed by This is Fav bel: 


| D, & in Repub 
* | c Maxime 
conſervands ſaxt Jura Belll. Reg. fol. 129. 4rreft. fas. ſuper bonis luurcator. alienig. 

XVII. If the Ships of any Nation happen to arrive in 
any of the King of England's Ports, and afterwards, and 

ore their departure a War breaks out, they may be ſe- 

cured, privileged without harm of Body or Goods; but Some of old 
under this limitation, till it be known to the King, how have held that 
the Prince or Republick of thoſe, whoſe Subjects the par- rien, 4gri- 
ties are, have uſed and treated thoſe of onr Nation in their 2 —_ 
Ports, But if any ſhould be ſo bold as to viſit our Ports areas comwn« 
after a War is begun, they are to be dealt with as Ene- ver, N 


fruuntsr Co. 2 


mies. 
XVIII. By the Laws of Nations generally all things are Iaſtit. fal. 38. 
the Captors which he takes from his Enemy, or which 
his Enemies gained from another by Force of Arms; ſo 
likewiſe all thoſe Goods that he ſhall find in his Enemies 
cuſtody : but then it muſt be apparently manifeſt, and 
evidently proved, that it is really the Enemy's ; for if an 
Engl:ſb-Man ſhould have Goods in the cuſtody of a Dutch 
Factor at Cales, and a War ſhould break out between that 
Prince and that Repwblick, yet are not the Goods of the 
Engliſh- Man ſubject to the ſeiſure of the Spaniard, it being 
apparent, that the owner is not a Subject of their Enemies: 
So likewiſe if the Goods of Friends are found in the Ship* c fal. Maris 
of Enemies, this does not ipſo facto ſubject the ſame to be 4. 21. 
prize by the Laws of Nations; though it be a violent pre- 


ſumption, 


/ 
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ſumption, and may juſtly bear a legal examination, till 
Hef fe ils e · which there may be a ſecuring of the prize, till adjudica- 
qui inrrs prefi- tion ſhall paſs. So on the other hand, if the Ships of 
dis ejus ſunt : Friends ſhall be freighted out to carry the Goods of Ene- 
_ ber ier, this may ſubje them to be priz-, eſpecially if = 
they that are Goods ſhall be laden aboard 5y he conſent or privity of the 
within his Maſter or Skipper; though in France they have ſubjected 
Guards. Liv. and involved the innocent with the nocent, and made 
2 29% both of them prize. In the late Hemmiſh Wars with E 
Y * 8 land the Oſtenders became obſequious ſerviceable with their 
Ships to the Traffick and Commerce of both Nations. 
Memorable was the action, when the War was between 
the two Republicks, Venice and Genoa, the Grecian Ships 
being then employed, (as thoſe of Offend) were ſearched, 
Gregor. lib. 9. and the Enemies pulled out, but no other matter done: 
however it is moſt certain, let the Commiſſion or Protection 
of ſuch Shipsbe what they will, if men will venture to trade 
under ſuch a cloak, it behoves them, that the Skipper and 
bis Creu be entirely ignorant; for it is his action that will 
go far in the freeing, or making abſolute the prize, and 
Goods ſo made prize, the property is immediately gone 
and changed, be the Owner who he will, he never can 
claim the ſame ; for the Laws of Nations made the Enemies 
firſt Maſters by external Dominion, and then by Conque#t gave 
the property to the Captor: following that 1 r of the 
Romani ui ho. Romans, What ſoever they got of their Enemies by Valout, they 
 weſtiſſimas eas would tranſmit totheir Po#terity by rig ht, 
atque juſliſſimas | | ; 
credimus poſſeſſiones quas Belli Lege captas habemas ; neque verò induci poſſimus ut ſtulta fa» 
cilitate deleamus virtuti monument a, ſi eas illis reddamus, quibus ſemel perierunt : imo vero 
tales poſſeſſiones, non tant um cum his qui nunc vivunt civibus noſtris communicandas ; ſed & 
poſteris relinquendas cenſemus : tantum abeſt ut parta relinquendo in nos ipſos ea conſtitua- 
mus, quæ in Hoſtes conflitui ſolent : Titus Largus his opinion in the Senate of Reſtitution : 
We Roman: believe thoſe poſſeſſions to be moſt honourable and juſt, which we have 
raken by the Law of War; nor can we be induced by a fooliſh facility to part with 
the monuments of our Valour, nd reſtore them to thoſe that were not able to keep 
them; nor do we judge ſuch pcfſeſſions to be communicated only to our Country- 
men now living, but to be left to our Poſterity. So far are we from relinquiſhing 


what we have gor, and dealing with our ſelves; as if we were our own Enemies. 
De Veij. idem in Romulo narrat Plutarchus. 


XIX. Tis not againſt nature to ſpoil the Goods of him, 
hem it is lawful to kill; and by the Laws of Nations it is 


permitted that the Goods of Enemies may be as well 05 


— 
— 


= 
* 


W ne 07 rr 


w. 


7 % =" aw YS Gal ww ni TU Yo :. 


Of Ships of Mar. 15 
ed as taken; and Polybius obſerves, That all things of the HF. 3. 
Enemies may be ſpoiled, their Ships, Goods, Forts, & c. 

XX. And though it may happen ſometimes, that a War 
may break out, and there may be no publick denouncing 
or proclaiming the ſame ; that if a Friend or Neuter ſhould 
aſſiſt an Enemy with Contraband Goods, that is, Arms, Cc. 3 Ella. in C. B. 
whether upon ſuch a caption the Goods may be made fg K. 
prize; the reſolution of which will depend on theſe Con- 7, of that Fry 


ſiderations. | 
Firſt, By natural Law, where either force offered, is re- 
yelled, or puniſhment exacted of one that hath offended, and is bit bh. 3. 
denied there needs no denunciation z for Princes are not ©: 3: 52,3. 
to ſtand debating with words or arguments, being injured 
beyond words: For War undertaken to reſiſt violence, is pro- 
claimed not by an Herald, bur by Nature : for it is no more 
than the invading of one for another, or taking of the 
Goods of the Debtor, to anſwer the Creditors damage. 
Secondly, Interpellation is introduced by the Laws of 
Nations, whereby Princes or Republicks, having received 
injuries, may apparently ſhew that they had no other way 
to recover their own, or that which is due to them: for 
ſuch Interpellation following after injuries committed, con- d: Marienam 
ſtitutes that Prince or State in a fault that ſhall not render 27. 13. 


ſatisfaction. 


Thirdly, Admitting that Interpellation hath gone, and THe 
ſatis faction hath — or the — and no e 
ſatisfactory return hath been made, whether then the ditionate or 
Ships or Territories of the Enemy may be aſſaulted: and pure: Condi- 
for that it has been conceived they may, for denunciation A 
is no more but to ſignifie that the parties, againſt whom wich * 
the ſame is commenc'd, are unjuſt, and will not do right, ing of things, 
aud therefore War is begun by the Supream Power. Now and in the 
Princesor Republicks having done that which by the Law dame of rer re- 
of Nature they were not obliged to do, that is, after a 3 = 
wrong done, abſtained from War by friendly demanding jed Ju feciale, 
of ſatisfaction or reparation (which is required only by comprehen- 
the Laws of Nations) and publick Juftice being denied ded not only 


* a * vindication b 
them, there remains no other or further obligation on rightof Domi. 


the State, the ſame amounting to, and indeed i: an appa- nion, bur alſo 
rent defance; and Proclamaticm is no other. the proſecuti- 
en of that which is due upon a Civil or Criminal Cauſe. Soucrine, 


XXI True 


. Ok Ships of War. 
Ae. . XXI. True it is, that while the Romans were uncor- 
explains it rupted in their Diſcipline, they were religiouſly ſcrupu- 
dabei nr che lous in beginning a War; for they never ſent forth their 

2 — * Armies till they had ſought for Juſtice in the tracts of 
rendred, 10 be Peace, and aſter the publick promulgation of their intent. 
ſatisfied, te be Such alſo was the integrity of the Acheans, before they 
vielaed, where had fore warned the Enemy to a defence. Machiavel com. 
20 by. yak mends the ſimplicity of the ancient Florentirtes, that enter- 

elle here is to priſed no Hoſtility on their Neighbours till they had by 
beunderſtood, ringing a Bell for the ſpace of a whole month, ſummoned 
uoleſstheyrhat them to a peaceable ſatisfaction or a brave reſiſtance 2: but 
= _ theſe Cuſtoms and Inſtitutions are only of lome Countries, 
puniſh the not from the Law of Nations; the white Rod among the 
guilty them- Greeks, the Turffs and bloody Spear among the Equicolæ, 
elves: this re · renunciation of Friendſhip and Society (if there had been 
_—_ te. any) thirty ſolemn days after ſatisfaction demanded, are 
ge was na. Father introduced by that which we call the Cuſtom or 
med Clarigati- Law of particular Kingdoms and States ; for there may 
on, 446. 3. be War no queſtion introduced, without any folemn 
* _ Proclamation, as the violation of Ambaſſadors by ap- 
3 and ſuch Probation of publick Authority is an open denunciation 
# ' fortofCuſtoms of War, and upon the ſame reaſon Guſtavus Adolphus in- 
4 | which did not yaded ſ the German Empire, without ever declaring War, 


19 gs to revenge the contumelious uſage of his Am ors, 
19 ons, u hich in 2 Lubeck. ; | | 7 


oceſi of time became obſolete, nay the third Punick War was at once indiQed and 
” if gun. Varro lib. 4. de l. f Phil. Arlanibeus Arma Succica fol. 13. 37. Zouch de Jure Fa. 
bil | tiali part. 2. Jef, 10. qu. An bellum ali quando omiſſa indictione movere liceat ? - 


4 XXII. But it War be indicted, or is begun againſt him 

T | who hath the higheſt Power over the people, it is ſuppoſed 
to be proclaimed againſt all his, not only Subjects, but 

thoſe who will join chemſelves unto him, as being an ac- 
Cceeſſion — his prey. 192 this re which 95 Law inter- | 

| ;... Prets, the Prince being defied, his adberents alſo are defied ; 
p54 * for to proclaim a War is to defie, which is to be 2 
ſunt eju; adhe- ſtood of that fame War which is waged againſt him to 
rente. Beldus whom it is indicted, as when War was denounced againſt 
ad Leg. 2. d. de Anticcbus, they were not pleaſed to denounce it againſt 
Serv. 7d. the AÆtolians apart, becauſe they had openly joined them- 
Liv. lib, 36. ſelves with Antiochus: the Heralds anſwered, The e/£toli- 
| ani la ve declared War of their own accord againff n,. 
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it that War being ended, if another People or King, for. | 
pply of Aids, is to be warred againſt, that the effects of 

e Laws of Nations may follow, there will be need of 

ew Indliction. for now he is not lookt upon as acceſſa 14m dict poreft 


1 but principal: wherefore it is rightly ſaid, That by 4. bells ſociorum 
5 e Law of Nations, neither the War of Manlius upon the Uyſſis in pe- 
1 | = nas Driaemo 

| lo-Greeks, nor of Ceſar upon Arioviſt us was lawful. „ 4 
| or they were not aſſaulted now as an acceſſion of a Neigh- Fares, ae quiby 5 
4 dur's War, but principally: to which purpoſe, as by the Hem. Oy. 1. 
- zw of Nations Indiction, ſo by the Roman Law anew & i Didy 


ommand of the Roman People was neceſſary. For what 
as ſaid in the propoſal againſt Antiochus : Was it their 1;vjw lib. 36. 
ill that War ſhould be entred with King Antiochus and thoſe 42. 
at followed his Party (which was obſerved alſo in the De- 
ee againſt King Perſeus) ſeems truly underſtood fo long 
the War continued with King Antiochus or Perſeus; an 
thoſe that really immixed themſelves in that War. 
XXIII. Now the true reaſon wherefore Nations required 


n enunciation to that War which was ſaid to be juſt by the 
8 aw of Nations, was not that Force ſhould be offered pri- 
„. or carried on by deceit, for that pertains more to 


e excellency of their Valour than to ftri& Right; (for 
dme Nations (as we have read) have appointed their Ene- 
y the time and place of Battel) but that ic might cer- 
zinly appear the War was not waged by a private under- 
king, but by the will of either people or their Heads. 
rvius Honoratus when he had deduced the Original of 
e Heralds Law from Ancus Manlius, and further from 


m ie quicolæ; ſaith, That if at any time men or beafts were 
d y any Nation taken from the people of Rome, the Pater Pa- 
ut atus went with 7 Heralds (that is, Prieſts) ho owe iy: 3 
0 bority in making of Leagues, and ſtanding before the bounds, um ce & 
- ith @ loud voice pronounced the cauſe of the War ; and if W 2 
; ond not reſtore the things taken, or deliver up the Au- : 


bors of the injury, he threw a Spear, which was the beginning 
the fight, and -hetceforch ir wil lawful, after the man - 


to 

t Nerf War, to take the Spoil. 1 

| XXIV. As War is not only lawfut againſt thoſe that 

n- e our Eneniies, but likewiſe againſt thoſe that ſupply 

7 em; but yet we mult diſtinguiſh of the things them - 
F lves. For ſome things there are that have. uſe only ir 
Na 


ar, as Arms; oſime that have no uſe in War, as thoſe 
"fs. chat 
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"Sons. * Armies till they had ſought for Juſtice in the tracts of 


ſatisfied, te be Such alſo was the integrity of the Achæant, before they 
yielded, where had fore warned the Enemy to a defence, Macbiavel com. 
awe have ſaid mends the ſimplicity of the ancient Horentines, that enter: 
. elſewheresto priſed no Hoſtility on their Neighbours till they had by " 


OS nd "—_—_— 
* 


' fortofCuſtoms of War, and upon the ſame reaſon Guſtawys Adolphus in- 
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— 84 16. . XXI. True it is, that while the Romans were uncor- 
explains it rupted in their Diſcipline, they were religiouſly ſcrupu- 
debe ain ede lous in beginning a War; for they never ſent forth theit 


rendred, to be Peace, and aſter the publick promulgation of their intent. 
to be yielded 


beunderſtood, ringing a Bell for the ſpace of a whole month, ſummoned 
ine amy aac them to a peaceable ſatisfaction or a brave reſiſtance 2 but 


= ur pot theſe Cuſtoms and Inſtitutions are only of ſome Countries, 


puniſh the not from the Law of Nations; the white Rod among the 
guilty them- Greeks, the Turffs and bloody Spear among the Equicolæ, 
ſelves: this re · renunciation of Friendſhip and Society (if there had been 
quiring of any) thirty ſolemn days after ſatisfa&ion demanded, are 
Ai e rather introduced by that which we call the Cuſtom or 
med Clarigati- Law of particular Kingdoms and States; for there may 
on, 446. 3. be War no queſtion introduced, without any folemn 
* 8 Proclamation, as the violation of Ambaſſadors by ap- 
* ang uch probation of publick Authority is an * denunciation 


which did not yaded ſ the German Empire, without ever declaring War, 
pang. ger to revenge the contumelious uſage of his Ambaſladors, 
6ns which in at Lu eck. | * ; | 3 

oceſi of time became obſolete, nay the third Punick War was at once indifted and 
— Varro lib. 4. de l. f Phil. Arlanibeus Arma Suecica fol. 13. 37. Zouch ds Jure Fa. 
tiali part. 2. Jef, 10. qu. An bellum ali quando omiſſa indictiene movere liceat ? - 


XXII. But it War be indicted, or is begun againſt him 1 
who hath the higheſt Power over the people, it is ſuppoſed 
to be proclaimed againſt all his, not only Subjects, but 
thoſe who will join ckemſelves unto him, as being an ac- 

Cceſſion — his g And this e which 9 Law inter- 

| „ prets, the Prince being defied, his adherents alſo are defied ; 
_n —_ for to proclaim a Wat is to defie, which is to be — — 
ſunt ejus adhe- ſtood of that fame War which is waged againſt him to 
rene. Beldu whom it is indicted, as when War was denounced againſt 
ad Leg. 2 C. di Anticcbus, they were not pleaſed to denounce it againſt 
ve 7. the Ætollans apart, becauſe they had openly joined them- 
Liv. lib, 36. ſelves with Antiochus: the Heralds anſwered, The e/£toli- 
ani la ve declared War of their own accord again ; 
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t that War being ended, if another People or King, og 
pply of Aids, is to be warred againſt, that the effects of 
e Laws of Nations may follow, there will be need of 
ew Indidtion . for now he is not lookt upon as accella- Ilan die poteft 
but principal: wherefore it is rightly faid, That by 4. belle ſeciorum 


— 


> 


e Law of Nations, neither the War of Manlius upon the Ji ir ge: 


llo-Greeks, nor of Ceſar upon Arioviſtus was lawful. 275 oY s 
or they were not aſſaulted now as an acceſſion of a Neigh- you de 2 
dur's War, but principally : to which purpoſe, as by the Hem. ON, 1. 
zw of Nations Indiction, ſo by the Roman Law anew & i Didy 
>mmand of the Roman People was neceſſary. For what 
as ſaid in the propoſal againſt Antiochus : Was it their Libius lib. 36. 
ill that War ſhould be entred with King Antiochus and thoſe 42. 
at followed bis Party (which was obſerved alſo in the De- 
ee againſt King Perſeus) ſeems truly underſtood ſo lo 
the War continued with King Antiochus or Perſeus, ind 

thoſe that really immixed themſelves in that War. 

XXIII. Now the true reaſon wherefore Nations required 
denunciation to that War which was ſaid to be juſt by the 
aw of Nations, was not that Force ſhould be offered pri- 

ily, or carried on by deceit, for that pertains more to 
e excellency of their Valour than to ſtrict Right; (for 
dme Nations (as we have read) have appointed their Ene- 

y the time and place of Battel) but that it might cer- 
zinly appear the War was not waged by a private under- 
king, but by the will of either people or their Heads. 
ervius Honoratus when he had deduced the Original of 
e Heralds Law from Ancus Manlius, and further from 
ie AÆquicolæ; faith, That if at any time men or beafts were 
any Nation taken from the people of Rome, the Pater Pa- 
atus went with the Heralds (that is, Prieſts) 2vho have Au- 
ority in making of Leagues, and ſtanding before the bounds, 
ith @ loud woice pronounced the cauſe of the War ; and if 
bey would not re fore the things taken, or deliver up the Au- 
pors of the injury, be threw a Spear, which was the beginning 

the fight, and thenceforth ir was lawful, after the man- 
er of War, to take the Spoil. | 3 

XXIV. As War is not only lawful againſt thoſe that 
e our Eneniies, but likewiſe againſt thoſe that ſupply 
em; but yet we mult diſtinguiſh of the things them. 

Ives. For ſome things there are that have uſe only im 

ar, as Arms: oſine that __ no uſe in War, a: _ 

| at 
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that ſerve for pleaſure; ſome that have uſed both in War 
and out of War, as Money, Corn, Victuals, Ships and 
things belonging thereto. ORE 

T. It is plain, that by the firſt he is my Enemy that 
ſupplies my Enemies with things neceſſary for the War. 

| Funch & Dutch 2. But by the ſecond he is not, according to that of Sene. 

in enmity,and ca: Twill not help bim to monies to pay his Guards; but if he ſhall 

be Engliſh deſre Marbles and Robes, ſuch things burt not others, only they 


r euter with 


Forth. the lat. ini fler to bis luxury: Souldiers and Arms I will not ſu Ye 


pply bim 
er permitted with; if he ſhall ſeek for Players and recreations to ſoften hi; | 
to Abd — I 240 gladly offer to bim: Ships of War Iivill not ſend | 
King to build a him, hut ſuch as are for pleaſure and oftentation of Prince: | 
i * w_ * orting in the Sea. I will deny to give to one that purpo | 
N 0 hs the deſtruction of anothers Country thoſe things that | 
was ſent into are eſſential, for it is a bounty not to be allowed of. 
France,and was 3, But in the third, which is a doubtful uſe, there the 
cb. 3 of ſtate of the War is to be conſidered: For if I cannot de. 
. TOs fend my ſelf unleſs 1 intercept the things ſent, neceſſity 
* Grotius in ju. will then give right, but with the burden of reſtitution *, 
re Belli & Pa. except ſome other cauſe accede ; but if the apportation of 
«is lib. 3. thoſe things hinders the execution of my right, and he 
could know ſo much who brought them, as if I had dri- 
The Engliſh ven the Enemies Fleet into a Port or Haven, or had 
erivetheDurch ſtraitned a Town with a Siege or Blocade, and were now 
ef IndisFleer in expectation of their yielding or compounding, there 
intoBergen,and ig no queſtion but he that ſhall in ſuch caſe ſuccour my 
e Enemy, ought in Juſtice be made liable for the damage 
. againſt I have ſuſtained through his means: like a Gaoler that 
theLeague and {hall wilfully ſuffer my Priſoner to eſcape ; or one that 
the Laws of hath reſcued my Debtor juſtly detained by me for my da- 
—_ : — mage, whereby I am injured, and according to the meaſure | 
ſuingWar was of my loſs his Goods alſo may be ſeized and brought into 
accounted juſt ſuch a ſtare, to the end I may obtain a juſt ſatisfaction. 
on the King of But if he hath not yet done any damage, but hath been 
poi „e willing to do it, there will be a right hy retention or ſtay- 
—— ing of the Ship and Goods to compel him to give caution | 
5. 2. for the future; but if my Enemies injuſtice towards me | 
be moſt evident, and a Nation that ought to be neuter 
confirm him in that moſt unjuſt War, in that caſe it will not 
only Civilly be liable, but Criminally as one that reſcues 
a Pirate manifeſtly guilty from the Judge at the very Bar, 


and therefore it will be lawful to determine againſt him 
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by ſuch meaſures as ate neceſlary and meet for his otrence, 
wherefore within thoſe rules, he may be ſpoiled of Ship 
and Lading z and that is the true reaſon wherefore Indi- 
ion or publick Proclamation by internal right ought to 
be denounc'd, that ſo other Nations may ſee they have a 
juſt cauſe who commenc'd the War, and that they ought 
not tobe impeded in the acquiring due fatisfation. , _ 
And though Neuters are not compellable, by the rigor, 
of War, to afford aſſiſtance to either Party without the 
will of the other, yet ſuch may the emergency of che caſe 
be, that if enforced, they may lawfully declare, though 
to the damage of the weaker. Such was the caſe, when 
the Venetians had fo far prevailed _— the Turks in 
Candia, that Canea which they then beſieged by Sea and 
Land, was brought to that extremity, that in all humanę 
probability it muſt then have been ſpeedily ſurrendred, 
the Engliſh Ships being then at Smyr»s, and preſt by the 
Turk to aſſiſt the Grand Signior in the relief of that City, 
If the perſons whom the Emgliſh had thus aſſiſted, had 


of Wa been Chriſtians, there is no queſtion this Auxiliary 
de aid had been well; but to aſſiſt an Enemy of Chriſtia- 


tity againſt Chriſtians themſelves hath ſeemed doubt- 

ful: but ſurely there ſeems little reaſon for ſuch an am- 

biguity; for if it be lawful to make League with thoſe. 

that are Aliens from the true Religion by the Law of Na- 

ture, then there can be no doubt but they may be aided. 

Now by the Law of Nature they may be entred into b 

Chriſtians with ſuch, for that Law is ſo common to all 

men, that it admitteth not any difference of Religion: nor - 

was the ſame univerſally forbidden by the Hebrew Law, as % - 
appears by Abrabam's aiding the wicked Sodomites with his 2 8 | 
Arms; and that which was very remarkable, that the * 
Aſmoneans being exceeding skilful in the Law, and great 
Obſervers of the Hebrew Rites, yet made they Leagues p;4 Carolum | 


. | with the Lacedæmonians and Roman by the conſent of the molin. tract. 2. 
on Prieſts and people, yea and publickly offered Sacrifice tor diſput. 112. 
me their ſafety: nor were they forbidden by the Evangelical 


Law, according to that of Tertullian who obſerves, That 35. 4. Ch. 3. 

ſo long as Irael was only his people, God did juſtly com- 

mand mercy towards their brethren alone; but after that, 

he gave unto Chrift the Natiens for bis inheritance, and the 

ends of the Earch for bis Hie, and that began to 7 
2 paid 


| Chandize, 


1595. 
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| paid which was promiſed in Hoſea, They that were not my 
people ſhall be my people, and the nations that had not obtained 
mercy ſhall obtain mercy; From that time Chriſt hath' ex. 
tended unto all the Law of fraternal benignity, excluding 
4 the Cafe bone from our Compaſlion, no more than from his Voca- 
— hy ein che tion: from whence it follows, that the action of thoſe 
md — this Captains being then in the power of the Turk, was law- 
Chapter. ful in the aſſiſting them againſt the Venerians. 
Jus feciale. XXV. Andalthough the Goods of Friends, according 
| to the circumſtance of the caſe, may be preſerved by ad- 
judication, and reſtored to their Owner; yet all manner 
of Goods have not that privilege: for though the Freedom 


Nd: Treaty of Trade preſerves the Goods of Friends, againſt the riger 


1. Dec. at Lon- of War, yet it does not thoſe Goods that ſupply the Enemy 
don 1674. Art. for War, as Money, Victuali, Ships, Arms, and other things be- 
8 long ing thereto, for to ſupply an Enemy that invades our 
Goods i right, or ſeeks the deſtruction of our Countries,is a libera- 
tiabandorpro- lity not to be allowed of, and it certainly ſtands with neceſ- 
hibited Mer» ſity, that if I cannot ſafely defend my ſelf or endamage my 
Enemy without intercepting the things ſent, it may ju#tly be done: 
but when ſuch goods are ſeized, whether they give the 
Captor a right of property, ora right by retention, to com- 
pel that neuter Nation to give Caution for the future, by 
Hlofages or Pledges, not to ſupply the Enemy, may be a que- 
ftion. The Romans, who had brought Victuals to the Ene- 
mies of Cartbage, were taken by the Carthaginiant, and 
Camam. vide again rendred upon requeſt; the Hollander, in the heat of 
Ann. 1589. the War between Sweden and Poland, never ſuffered them- 
ſelves to be interdicted with either Nation; the ſame State 
when they had War with Spain, intercepted the French 
Ships, paſſing to or for Spain but reſtored them. 
8 And Pompey, in the Hiſtory of the Mithridatick War, 
let a Guard on the Boſphorus, to obſerve if any Merchant 
- failed inthither; whoſoever did, and was taken, was ſurely 
put to death; ſo Demetrius when he poſſeſſed Attica with 
Meurfius in his his Army, having blockt up Atbens, hanged up both the 
Daniſb Hiſt, Maſter and Commander of a Ship, who attempted to bring 
. part, 2. in Corn: the Hollanders having blockt up Dunkirk, ſome 
N Engliſh Merchants Ships did attempt to enter, but were 
denied by the Hollanders. £ 
Moſt certain, if a Neuter Nation hath had notice of the 
War, and Caution given them (as is uſual) not to fopp'y 
the 
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1 Elix. C. B 
wen 43. 


Bald. dl. 2c de 
Sev n 70. Un- 
der the nam: 


Balls, Powder, Matches, Bullets, Pikes, Swords, Lances, Spears, Halberts, Guns, Mor- 
ar · Pieces, Petards, Granadoes, Musker-reſts, Bandaliers, Salt peter, Muskets, Musket- 
hot, Helmets, Corſlets, Breaſt- plates, Coats of Mail, and the like kinds of Armature; 
ſo for Horſes and other warlike Inſtruments. Vide Marine Treaty between England 
and Holland, Decemb. 1. 1674. Art. 3 Vide the Attempt made by John Burrough to 

rade with the Sree expreſly againſt the Interdiction of the Daniſb King: Sir Wal- 
er Raleigh, J. 5. c. 1. § 10. a | 


L. Amilius Preter accuſed the Tejans for victualling the Solikewiſe iti 
nemy's Navy, promiling them wine, adding, That unleſs _ , 
hey would do the like for the Navy of the Romans, he ger ſhall be 
ould account them as Enemies: but common experience thought or aſ- 
lth taught Nations and Kingdoms, when they declare certained ca- 
W\cutralicy, to make proviſion by way of League with Pable of _ 
och the Nations at War, that when it ſhould happen the — 85 tn 
mies of both, or any draw towards their Territories, Bartel. J all, 


t might be lawful for them to exhibit the Common Offices nune. lib. 2. de 
bumanity to both, | Judgiz Calico: 
It happened that about ſeven ſtout Merchant Men“ 

rode in the Port at Smyrna; the General of the Vene- 


B 3 14ans 


ing ſuch as made the action lawful, as we have afore re- 
membred. + AY 3 1 , = * 
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at- . Of Reprizal: generally confidered, 
he and for what cauſes awarded. 

t I. Whether unlawful by the Law of 
Q Nature and of the Roman Lew. 
ed |. Where lawful by the Law: of 
an Nations at this day, and the rea- 
m- fans wherefore they are ſo received. 
V. Of the advantages that ac. 
ut erue uni ver ſally b ſrch Reprizals. | 

be. . Of the eſſential cauſes or ground: 
e- generally ou the awarding Letters 


8 


of Reprizals. 

I. Of the effential cauſes or 

grounds particularly that are re- 

1 before they can be awarded 

y the Laws of Nations and of 
this Realm. SE 

VII. Of the ordinary aud extr sor- 
dinary by the Laws of England. 

VIII. Whcther the ſame creates adebi 

in the Grantee, and whether the 

Execution may be ſuſpended. 

IX. whether the amarding the ſame 

amoguti to a h of Peace. 

X. Of Letters g Reprizal extraor 

dinary where granted, and of 
what force. 

XI. That it conſiſts with the Intereſt 
of Prin ess, not only to prevent thoſe 
things that may occaſim Reprize, 
but likewiſe not to deny the ſame, 
if there be ground ſufficient, 

XII. The difference of Injuſtice offe- 
red to Subjects and ty Foreigners, 
and where the one is concluded by 
the ſame and not the other. 

XIII. What is meant by denying of 

Right and doing of Injuſtice, and 

where Reprizsl takes rooting, and 

where not. 

V. Of Reprizals where awarded, 


or denying of common Juſtice, or 


thoſe which are called Letters of | 


XV. Not repairing the damage after 


R 


Letters of Marque, in 


Marque in coſes ordinary. | ſatirfaftimn, 


Epriſals known to us by the word Repriſelia, or 


P. IF 


ok Letters of Warqut and Reyaizal. 


Letters of criates a Nati. 
onal debt, and is the foundation of 
Reprizal. | 


XVI. Domicil not Origination ſub- 


ſpoil was occaſioned by War. 
XVIII. Of perſons exempted from 
Reprizal by the Laws of Nations, 
| Canon and Civil Law. 
XIX. Where Ships and Goods are 
ſubje# to Reprize, and where not. 
XX. When Right is denied, whether 
life is engaged, and whether per- 
ſon; refuſing to yield may be lain, 
» Goods taken by Reprize where 
the property is altered, and where 
4 


noe, | 
XXII. Where many Ships are pre» 
ſent, and one becomes Captor, whe- 
ther the ſpoil muſt be divided, 
or remain his that became Ma- 
fer of the Prize. 
XX[1I.where the Grantee of Letters 


of Reprizal may become a Pirate 


notwithſtanding ſuch Commiſſion. 
XXIV. Where a miſ caption creates 
not an injury in the Gramtes, nor 
ſub jecti him not to anſwer damage 
to the ſufferers. 


XXV. of the Duties incumbent upon 


the Captor, and whether the Goods 
taken are ſubjef 10 pay Cuſtoms. 
XXVI. After the debt and damage 
ſatisfied, reftitution. ef the reſidue 
ought to be made. 
[T. Contribution, whether it 


can be by the Laws of England 


to him whoſe Goods ave taken by 
Reprixe. 8 
XXVIII. Where Commiſſions have 


been awarded for the inquiring of 


Depredations, under which the 
Parties have ſometimes obtained 


Law have other appellations, 
+ as 


eckt to reprize. © E: 
xVIL Reprix al not grantable,if the 


— 
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as Pignoratio, Clarigatio and Androlepſa, & c. in imitation 
of that Audrolepſia, among the Greeks, to ſeize the thre: 
next Citizens of that Place, whither the Murderer had fled, 

and was always given to him who required revenge of the 
Offender; the word (Repriſals) is from the French repren. 

dre and Repriſe, i. e. reſumptio, that is, to re-take or take 
again one thing for another, like our Saxon Withernam, 
Repriſals are Though the Act is now become lawful by the Law (in- 
all one. both in qeeq conſent) of Naticns, yet muſt it have its Standard. 
15 Coll Law: mark, for the ſame cannot be done by any private autho 
| Repriſatio ef rity, but only by the power of that Prince or Republick, 
potefias pignee whoſe Subject the injured perſon is; nar is the ſame gran. 
randi emrs table by Authority, but where the party injured has Ju 
quemlibet „ de ſgice denied him, or the ſame illegally delayd. 


terra debitoris 
data creditori pro injuriis & dammis acceptis, voc abular. atriuſque Juris. 27 E 3. Stat. 2 
cap. 17. OT. 


II. By the Law of Nature no man is bound for another; 
AR, but only the Succeſſor of his Eſtate, for that Good; 
and Eſtate ſhould pals with their Burthens, was introduced 
together with the Dominion of things; hence it is that the 
Lg. unico, e. Son cannot be moleſted for the debt of his Father, nei. 
ut null. ex vica ther the Wife for the debt of the Husband, nor the Hul 
nis.c.ne uxor proband for the debt of the Wife; the ſamſe being againſt 
war. Oe fil. natural equity, that one ſhould be troubled for the deb 
pro patre, totis | 
Wee + of another. | | „ 
U!pian. Lig. ſi.. So it is, that no particular men owe, or are obliged 
cut ſe, quod for the debt which the Community owes, that is, if the 
3 8 Community have any Goods; but if Money be lent to a 
Ons Fane Community, each particular is naturally bound, as they 
tanquamprorri- ATE a part of the whole, if the Stock publick be wanting, 
um, ſedtanquam If one lends my Country Money (ſays Seneca) I will ni 
publicampublict call my ſelf his debtor, yet will I pay my ſharc, And again, 
| 1 2 Being one of the people, I will not pay as for my ſelf, but con- 
£.20.6+ cap, 19, tribute as for my C,untry. Naturally, nay, by the very 
Leg wullam, Roman Law, one Village was not bound for the other, 
. ae Erceut. & nor one mans Poſſeſſions charged for another; no not ſo 
Exaltionibu. much as with the debts publick : the reaſon being added, 
8 That it was againſt reaſon for one to be charged with the debt of 

another, op 

III. And though by the Law of Natare one mans Goods 
are not tyed for the debts of another, no nor for thoſe of 
the Public; yet by the voluntary Law of my” M 
L i WV 0 „ „ lam 
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ſame might be introduced and brought in, and the ſame 


ee may ſtand well with the Laws of Nature; for that might 

d, be introduced by Cuſtom and tacit Conſent, when even 

he Sureties without any cauſe, may ſubject and make liable | 
en. their Goods and Eſtates for the Debts of a Stranger. So 

tke likewiſe that for any Debt, which any Civil Society, or 

m. the Head thereof ought to make good, or becauſe the So- 

in. vereign or a Head hath not done right in anothers Debt, 

rd. but hath made himſelf liable to render ſatisfaction; ſuch 

ho- a Society may oblige and make liable all the Goods cor- 

ck, poreal or inchrporeal, for the reddition of ſatisfaction. 

an. Hence it was, as the Great Fuſtinian obſerves, That this 282888 
Ju Cuſtom was conſtituted by the Nations, grounded on the 9551 in ſou 


urgency of humane needs, aſſerted with the greateſt of 0. 5uf. 1nf. de 
Neceſſities: ſince without this, great licence would be gi- Jur. Nat. 


55 ven and tolerated for the committing of depredations and | 
ers injuries; eſpecially if only the Goods of Rulers were made 

ods liable, who ſeldom poſſeſs any thing, that for ſatisfaction, 

ced the injured may eaſily come by, whereas thoſe private 

the Men, whoſe Commerces are various, may be catcht for re. 


compence, ſometimes with the greateſt of eaſe, and freeſt 
from danger. Beſides, the Owners of, ſuch Prize being B 3. anſ. 
Members of the ſame Society, might more eaſily obtain 58. Bartel de 
mutual right for ſatisfaction of the injured, and their own , 9: 5. 44 
future indempnity than Foreigners could, who without 
ſuch a Tye would be very little regarded. | | 

IV. Beſides, the Benefit of this Obligation was common 
to all Nations, fo that they which were one time grieved 


hey with it, another time might be eaſed by the ſame. More- 

ing over that this cuſtom was received, appears not only out 

/ nt of full Wars which Nations wage againſt Nations (for in 
ain, theſe what is obſerved may be ſeen in the Forms of the 
con- ancient Denunciations. Populis priſcorum Latinorum, bo- Lu. lib. 1. 
ery 


minibuſque, 8 Latinis beilum maico facioque. So like- 


hel, wiſe in the Propoſal : Yellem, juberent Philippo Rep Macedo- Lb. 31. 
t ſo nibuſque, qui [ub regno ejus eſſent, bellum indici. And in thge 
Jed, very Decree or Proclamation it ſelf : Populus Romanus cum alli . 16. 


2 Hermundulo hominibuſque, Hermundulis bellum juſſit) cp. 4. 
t alſo where Wars are not come to that fulneſs of War, 


yet there is need of a certain violent Execution of Right, 

that is imperfet War. Ageſilaus of old ſaid to Pharna- 3 

v4%%, a Subject to the King of Perſia: e, O Pharnaba- Ace. 
„ | Zus, 


—— ũ— — 
— 
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zus, when we were the Kings Friends, carried our ſelves like 
Friends towards all his, and being now become bis Enemies, we 
carr» our ſelves like Enemies; wherefore ſeeing you will be one 
of the things that are hit, we do juſt ly oppoſe him in you. A ſpe- 
cies of this ſort of Execution by Reprizal was that which 
the Athenians called Apprehenfion of Men, of which the 
Archeologie Attick Law (as Mr, Rows obſerves) If one have force offered 
Alice. bim and die, bis Kinſmen and Friends may apprebend men, till 

5 either the Manſlayer be ditly puniſht or yielded ; but it is lawful 

to appre bend three men and no more. By which it plainly ap- 

pears, that for the debt of the City which is hound to puniſh 

| er Subjects that have hurt others, is tied a- certain incor- 
Herodto whom poreal right of the Subjects, that is, the liberty of ſtaying 
. —ô where they pleaſe, and doing what they will: So that ſuch 
— Perſons ſo taken, by that Law might be made Slaves until 
the 4rabian;, the City did do that which by Law ſhe was obliged to per- 


might lawful- form. In like manner to recover a Citizen taken Captive 


IM uſe pigno- by manifeſt Injury, are the Citizens of that City, where the 
ration. Joſeph. Injury was done, retained by Reprize. Wherefore at Car- 
'  - thage they would not ſuffer Ariſton the Tyrian to be taken; 


Uu. lib. 34. for, {aid they, the ſame will befal the Carthaginians at Tyre, 


and in other Towns of Trade, whereto they often reſort. 

V. A due Adminiſtration of Juſtice is not the leaſt ſenſe, 
wherein Princes are ſtiled Gods: To deny or delay Ju- 
tice. is injuſtice z Juſtice is every Man's right who hath 

not forfeited what he might claim by the 25 Gent ium. 

If therefore the Party eannot obtain his Definitive Sen- 


\ — 


C. Si n tence or Judgment, within a fit time againſt the Perſon of 


4.16. de Sent. en- Whom he complains, or if there be a Judgment given a 
com.in6 conſtit. gainſt apparent Right and Law; yet if no Relief can be 
1. 2, , had, the Bodies and Moveables of his Subjects, who ren- 
indie. ders not right, may be taken. | 
* VI. In the Proſecution of which there muſt be, 
1. The Oath of the Party injured, or other ſufficient 
Proof, touching the pretended Injury, and of the cer: 
tain Loſs and Damage thereby ſuſtained. 
2. A Proof of the due Proſecution for the obtaining of 
Satisfaction in a legal way. WE 
3. Protelation or denial of Juſtice. 
4. A Complaint to his own Prince or State. 
5. Requiſition of Juſtice by him or them, made to the 
Supream Head. or State, where Juſtice in the ordinary 
courſe waz denied. FVV 
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6. Perſiſtency ſtill, in the denial of Juſtice. 

All which being done, Lerters of Reprizal under ſuch 

cautions, _— Lp irons as are ny "og to 

Law, and as the ſpecial caſe may require, may iſlue not. 

onl by the Jus Gentium and Civile, but by the ancient ener ra 
—1 Municipal Laws of the Kingdom *. Actter Clauſe. - 
Clauſ. 7 Johan, Rag. 22. Pat. 15. E. 3. pars. a. dirſ48.Pat. 23 H 6. gert. 2. durſ. 143, 15. 


VII. The Reprizal: grantable by the Laws of England, 
are of two rim N 4 and en lag The Ordi- 
nary are either within the Realm or without, and are al- 
ways granted where any Engliſh Merchants or their Goods 
are ſpoiled, or taken from them, in parts beyond the Sea Fitz. H N. Bre, 
by Merchants Strangers, and cannot upon Suit or the J. 114. Reg. 
ing's demanding of Juſtice for him, obtain the ſame, he __ 4H. 
ſhall have upon teſtimony of ſuch proſecution, a Writ out 1. 4rſ. 15. 17. 
of the Chancery, to arreſt the Merchants Strangers of that '22.6#45.6,7. 
Nation their Goods here in England; the which is granta- 7 
ble to the Subject oppreſt of Common Right, by the Chancel- 1 , A, 401. B 
lor or Keeper of England, who always in ſuch caſe hath g 4. 
the approbation of the King or Council, or bath, for his 
ſo doing; the other, which is for ſatis faction out of the 
Realm, is always under the Great Seal. | 
VIII. But Letters of Reprizal granted in the Ordinary 
way for reparation out of the Realm, which are always 
under the Great Seal of England, cannot be revoked, 
(though perhaps in point of State there may be a ſuſpend- 
mg Execution of them for reaſon grounded on the 
publick good) and the reaſon wherefore they cannot be 
annulled or revoked is, becauſe after the Perſon injured d 
hath gw and hath according to Law made out by Lg. 9% rftie 
proof his loſs, and Letters of Requeſt have gone, and no * 6 vine 
reparation made, then the Letters Patents of Reprizal © 
being ſealed, the ſame does immediately create and veſt . 
a National Debt in the Grantee to be ſatisfied in ſuch man- 
ner and by ſuch means as the ſame Letters Patents do di- 
rect out of the Goods and Eſtates of his Subjects, who | 
refuſes or protelates to do right (however as the King Yide T 
hath the Legiſlative power of Peace and War in a pub- 1666. Brads 
lick Treaty for the Nations good, they may be mortified, 28 
and then reroł d by the Great Seal in purſuance of that 
Treaty). 1 5 | 5 8 ä : | 
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Df Letters of Marque and Repzizal. 
Nor do I ſee it an Act unjuſt internal to deny the Exe- 
cution of ſuch Letters Patents, according to that of St. 
Paul, All things are lawful for me, but all things are not 
- expedient, Now to the true interpretation of the word 
lawful ſtrictly, it is to do a thing without violating the 
Rules of Piery and Charity. Now there are many things 
amongſt men which are not internally juſt, and cannot be 
done without violating the Laws of Charity,yet are lawful 

to be done, as in the Law of the XII. Tables, the Creditors 
eight divide the Debtors Body amongſt them, So in acquiring 
ſatisfaction for Damages, the Lives and Goods of Innocents 

may be involved in Death and Deſtruction, whole peace- 

8 able Tract in Commerce never gave them knowledge of 
oni dat qui this privatum Bellum, nor were they Actors in the injury 
juflanegst. original. Tis true externally, according to that of Lucan, 
| Thar Prince or State that denies me right, gives me all. But 

Cicero ipſe erat. the incomparable Cicero obſerves, That there are ſome office, 
to be done to them from whom you have received an injury, for 

revenge and puniſhment muſt have a meaſure. Now 1f the 
Supream Power does think that the Execution of ſuch 
Letters of Reprizal cannot well be effected without en- 
dangering the Peace of both Eſtates, there may be a juſt 
Efenim aliquid cauſe to reſpite the Execution till a time more convenient 
pot m 2 may Don a that the Lives and anne of thouſands 
xffiam[£11227. may be involved in the repairing of one injury, private 
* and; peculiar :: Nor do I — the * to Benn L 
to the Laws poſitive that have been made for the awarding 

thoſe Commiſſions. ?Tis very true the Statute * reciting, 

* 4 Hen.s. c.7. That at the grievous Complaints of the Commons of 
© England, who had ſuffered many wrongs and injuries in 

the Loſs of their Ships and Goods upon the main Sea 

* againſt Leagues, ſate-Conducts, and Truces which were 

broken by the Subjects of other Nations, the ſame Parli- 

* ament reciting their willingneſs to provide remedy and 

*relief for the grieved by ſpoil and injuries done unto 

them beyond the Seas, upon Complaint to the Keeper of 

© the Pe Seal (on full evidence ſhewn) he ſhall ſign Let- 

 ©rers of Requeſt to demand reſtitution and reparation to 

_ ©the Parties grieved : Which if not made in convenient 

time, then the Lord Chancellor of England ſhall 


_ 


Quiutilian. 


Indempnity of the Perſons intereſſed and injured. — 


f ä of Reprizal in due Form of Law for tbe 


. ry _— u—_ ©7F r 1 hk ._ r OI" hd —_ 


ar * * we 


I TT SP 
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this does in no reſpect reſtrain the King's Prerogative and | 
Authority, which he had at the Common Law in the judg- 
ing the conveniency and time, whento be executed. Nor 
does the ſubſequent Statute *, reciting: * Whereas divers 14 x 4. c.4; 
great offences were ofren committed againſt Leagues, 
© Truces, and Amities between the King and other Pzin- 
«ces 62 States, againſt late ⸗Conduds and Licences, 
and againſt the Laws and Statutes of the Realm (in 
that caſe made and p2ovided) to the great Clander of our 
Sovereign Lozd the King, and the Damages of the god 
Subſects: the Commons of England. Jt was therekoze 
Dwained, Eſtabliſhed, Enacted, and Confirmed by the 
© Conſent of the Lozds Spiritual and Tempozal, and 
Commons Allembled in Parliament, That all Statues 
$ and Ozdinantes ag ainſt the Offenders of Leagues, Tru- 
tes, (afe-Conducts, and Amiries ſhall be in full kozce, 
© excepting the Clauſe in the Ac which made it High 
* Treaſon in the Second Pear of Hen. 35. Therefore it 
is plain there were Statutes made for the more effectual 
providing for the Subject, and Letters of Reprizals, they 
being granted long * before the Statutes, and the King's Joben, Reg. 
Prerogative not the leaſt diminiſhed, but remaining att f =, 
Common Law to judge when _— 2 2 741. 
IX. And ſince the granting of Letters of Reprizal dos 
not, in the ordinary way for particular fatisfaQtion, a- | 
mount to a breach of the Peace, I have thought fit for the 
excellency and care that is had in the compoling and fra - 
ming of them, to recommend one that was granted upon ide 5. 15. fe- 
Solemn advice, and for the Reaſons therein mentioned. fes. | 
X. The Extraordinary are by Letters of Marque, for 
reparation at Sea,: or any place out of the Realm, grant- 
able by the Secretaries of State, with the like approbation, 
of the King or Council, or both; but they are only du- 
ring the King's Pleaſure, and to weaken the Enemy du- 
ring the time of War, and may at any time be revoked. Mechiavel on 
XI. As Princes by the Laws of Nations are reſponſible his Tis. Liv. c. 
for injuries publick,. fo ſhould they by the moſt prudent ths 2 Rep 
ways imaginable prevent thoſe that are private, not ſuffer- joſt bis Coun- 
ing Foreigners, if poſſible, to receive wrongs in their ery but for « 
8 : * 2 = rar gp ' obſerves, If a May be — of Sheep 
exceedingly offended, either by t lick, or other pri- Min. 3 
vate hand, in a Foreign Nation, — = 0 gan. 7 140 3 
N 5 accor .- Ducis Burgund. 
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according to Fuſtice, be will never leave blowing the coal:, or 


in which he cares not if be ſee the ruine of that Kingdom er 
State, where he received bis wrongs. _ N 
| Nor ſhould the Prince or State of the Perſon injured, 
value his Misfortune at ſo low a rate, as to deny him Let: 
| ters of Requeſt, for that were to heap up injury upon 
ut reſt injury; but likewiſe, if Juſtice be denied after ſuch re- 
| _ 7 re; queſt, to arm him with power to take ſatisfaction by Re. 

vindicat. priſe, vi, manu &. miltari. %% 
SGenerally there always proceed Letters of Requeſt, 
two or three, more or leſs; and according to the ſatis. 
faction ſufficient or inſufficient, returned in anſwer to the 

_ _ ſame, Commiſſions are awarded.  _- 

 Recjudic pro ve- XII. Subject cannot by force hinder the Execution,evet 
ricece babetur; of an unjuſt Judgment, nor lawfully purſue their right by 

Jade male ju, force, by reaſon of the efficacy of the power over them: gu 

Allcaus pro inju- Foreigners have a right to compel, which yet they cannot 

ris Fenetur. uſe lawfully, ſo long as _— may obtain ſatisfaction by 

E cim per in- Judgment. But if that ceaſes, then Reprizal is let in. 

Ie , XIII. Now Judgment is obtained either in the Ordine 
debitorts mas y court ſe, by of Proſecution, or Suit, or Appeal from 
fuiſſer, abſtuliſ the ſame, after Sentence, or Jud t given, to a high- 
e creditor gut ex Court ; or elſe in the Extraordinary way, which is by 

3 wee * way of Supplication, or Petition to the Supream Power: 
an Rios 4.61. but we muſt underſtand that to be, when the matter # 
tori reflitui tam controverſie is, tam quoad merita quam quoad modum proceder 

operteret ; debi- di; not doubtful, for in doubtful matters the — 
fir urs is ever for the Judge or Court. 

r 5 But the Reprizal muſt be grounded on a wrong Juds: 
ſeripturam ſſ. ment given in matters not doubrful, which might have 
de diftr. pign. been redreſſed one way or other; either by the ordinary 

or extraordinary power of the Country or place; and 

the which was apparently perverted or denied. 
But if the matter be doubtful, then otherwiſe ; for in 
cauſes dubious or difficult, there is a preſumption alway: 
that Juſtice was truly adminiftred by them who were du 

phy elected to publick Judgments. g | 

* Peru debitr, XIV. And yet in this latter caſe, ſome * are of opinion, 
Hicks abjolurs that if the caſe were dubious, and if the Judgment were 


fit, natura ta- . 


wen deb1ror per. againſt apparent right, the Stranger oppreſled is let into 


manet. Palit Leg. Julio. O. de cid. indebiter,” 


| 
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his ſatisfaction; and the reaſon is, becauſe the Judge's 
Authority is not the ſame over Foreigners, as over Subjects, 
for the reaſon above - mentioned. Se TOO? 

If an Engliſh Merchant ſhall pro ecute a Suit in the Or- 
dinary Courts of Law beyond Seas, and Sentence or Judg- 
ment ſhall paſs againſt him, from which he appeals to the 
Supream Judgment, and there the firſt Judgment or Sen- 
tence is affirmed, though the Complainant hath received 
a Judgment againſt the real Right of the Cauſe, yet this 
will be no cauſe for Letters of Reprizal, though perhaps 
it may occaſion Letters of Requeſ# (if there be ſtrong cir- 
cumfſtances for the ſame) to have a rehearing of the cauſe. 
But if an Engliſß Man ſhall recover a Debt there, and 
then the Officer having the Debtor in Cuſtody, will wil- 


* 
= 


ct fully let the Priſoner eſcape, and then become inſolvent, 

by che ſame may perhaps occaſion Reprizal. 

u In England, If a Foteigner bring an Action Perſonal = 

ot againſt I S. and the matter is found /pecial, or general, and Nelli ven · 


the Party prays Judgment, and the Court refuſes it; and 2, walli g 
then che Defendant dies, and with him the Action, (the 3 
nature of it being ſuch) the Party is here without remedy, iam, Grind 


MM the ſame may occaſion Letters of Reprizals, if it be ac- Charter Col. 2. 
pt companied with thoſe Circumſtances that evince an ap- If. 56. 

by parent denial of Juſtice, i. e. as putting it off from Term 

: to Term without cauſe. 


An Engliſh Man purſues his Right in the legal Courts 
beyond Seas, and the Military Governour oppoſes the 
proſecution, and by force conveys away the Debtor and 
his Goods, the Sentence or Judgment is obtained : its ul- 


dg timate end being Execution, being thus fruſtrated, may | 

ave occaſion Letters of Reprizal. 3 "3, Caſe of flaugh- 
ary XV. Perſons murdered, ſpoiled, or otherwiſe dampni- ter, Let againſt 
and fied in hoſtile manner, in the Territories or Places be- the Covern. 


longing to that King, to whom, Letters of Requeſt are — 


iſſued forth, if no ſatisfaction be returned, Letters of on of Gould 
Reprizal may iſſue forth; and the Parties Petitioners are 2nd. Cena 
not in ſuch caſes compelled to reſort to the Ordinary pro- — 
ſecution: But the Prince of that Country, againſt whom N 
the ſame are awarded, muſt repair the Damage out of his Letters of Re- 
or their Eſtates, who committed the injuries; and if that queſt were 


* n lent to th 
. ves * it muſt then fall as a common Debt on ee Duke of 
Country. | | Tuſcany, for ' 
Such redreis. 


ack. _—_ — — 
— —— —ᷣ—-—-—̃ẽ— — = 
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* After the Such Letters of Requeſt generally allot a time * certain 
Maſlacre at for Damages to be repaired, if not, Reprizals to iſſue 
3 forth ; A ſingular Example of which you will find here- ' 

ations R „ 1 N 
committed by the Flemings on the Engliſh, his Majeſty in 1625. iſſued forth his Let. 
ters of Requeſt to the States of Holland, for Satisfaction within 18 months, otherwiſe 
Letters of Reprizal. Yide Journals of that year, and Leo Aitzme p. 46. 13 41. 82. 
So likewiſe Letters of Requeſt went to the King of Spain, requiring SatisfaQion for 
the depredation committed on the Ship and Goods of Mr. Srampe, who was ſpoiled 
and murdered at the Hevans, Anno 1674. id. the Proclamatien 1675, of reward 
promiſed by his Majeſty for the apprehending the Offenders dead or alive. 


A Copy of FHARLES the Second, by the Grace of God, of 
2 England, Scotland, France, and Ireland, King, De- 
org — ſeader of the Faith, &c. To all Chailtian People, to 
from the King whom theſe Pzeſcnts. ſhall come, GREETING: 
of Great Bri- WHEREAS our loving Subject. William Courten, Ela, 
_ 2 deceaſed, and his Partners Anno 1643. by the depzeda- 
of Znelend ) tion and hoſtile act of one Gailand, Commander in chiel 
againſt the Of Two Ships belonging to the Eaſt-Jndia Company of 
States General the Netherlands, was between Goa and Maccao in the 
and their _ Straights of Malacca, depzibved and moſt injuriouſly 
naps dap ar ſpoiled of a certain Ship named the Bona Eſperanza, and 
8 pr her Tackling, Apparel, and Futntture, and all the 
Chancery. ods and Lading in her, upon a very hopeful trading 
19. Mai: 15. Uopage to China, which were cartied to Batavia, and 
2 there all de facto without due Pzoceſs of Law confiſcated, 
And that alſo in rhe ſame Pear another laden Ship of 
Dur ſaid Subject, called the Henry Bonadventure, being 
come on Gzound near the Jlland Mauritius, was there 
both Ship and Goods ſeized upon by ſome of rhe Officers 
and Minſſterg, and others under the Command of rhe ſaid 
Eaſt: India Company and urterly detained from the right 
Dwners. AND WHEREAS the ſaid William Courten, 
and his Alſigns in his Life time, uſed all pollible endea' 
Lours to recover the ſaid Ships and Goods, and to p0- 
cure futther Juſtice againſt the Wa\cſactours , and pet 
could obtain no Reſtitution oz Satisfaction, whereby they 
became to be much diſtreſſed and utterly undone in their 
Eſtate and Credit : And that rhereupon, and upon the 
molt humble Supplication and Addzeſſes of Francis Earl of 
Shrewsbury, and William Courten, Eq ;  Gzand-C hild 
and Heir of the ſaid Sir William deceaſed, Sir John 


Ayton 
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Ayton and Sir Edmond Turner Knights, George cs 
Charles Whitaker Eſquires, on the behalf of rhemCelve 
and divers others interefſed in the ſaid fwos Bhis Bona 
Eſperanza, and Henry Bonadventure, and in the Effategvf 
the ſaſd Sir William Courten deceaſed, Sir Edward Little- 
ton „& Sir Paul Pindar Knight deceaſed, that We 
would take their Caſe into Dur Puntelp confideratiort, 

E OUT OF A JUST SENSE We then had and fill 
jave of their unjuſt SUFFERINGS in that buſineſs, both 
by Dur own Letters under OUR SIGN Manual to the 
rates General of the United Provinces , and by Sir 

orge Downing Knight and Bardnet, Dur Envoy Ex- 
rao2dinary, to whom We gave Eſpecial Command fo ro 


Rules of Juſtice, and the amity and good cozrefp | 
phich We then deſired to conſerve with them firm a 


made to the ſaid States-General by our ſaid Tfiboy, and 
zothing granted effccual fo; Relief of Dur ſaid Subjetts, 
whom We take Dur ſelves in Honour and Jultice, 
onterned to be ſatisfled and repaid) We lately com- 
nanded the ſaid Sir George Downing to intimate and 
gnifle to the ſaid States, that We expected their Anal 
anſwer, concerning ſatiskattion to be made fo2 the ſaid 
Ships and Gods by & time then pzefixed and ſince elapſed, 
What We might ſo govern Dur ſelves thereupon, that Dur 
fozeſaid Subjects might be relieved accozding to Right 
nd Juſtice 5 And yet no ſarisfactozy Anſwer hath been gi- 
en, (o that We cannot but appzehend it to be, not only a 
iſtleſs Endeavour, but a pjoſtikuting of Our Honour a 
dignity, to make kurther Application, 
als and Clightings. AND WHEREAS john Exton, 
docto2 of Laws, Judge of our High Admiralty Court 
England, upon Dur Command, to certifle to Us rhe 
Jalue of the Loſſes and Damages ſuſtained by rhe ſad 
iliam Courten and Partners, whole Jnitereſf is now 


= ſted in our {obſng Sabſets, Bir Edmond Turner, Kt. 
bet e George Carzin, El and Partners, hath upon fi 


ramination and P2als thereok made by WitneCeg in 


L hand, that the ſame da amount to the Bum of One 


jo, required ſatigfaction to be made attozding to the 


nviolable. AND WHEREAS after ſeveral Adtzelles 


alter ſo many de- 


rl of ur High Court ol Admiralty, reported and certified under 
| * fifry one thouſand ar hundzed and twelve Potnids. 
IP ce N S 


** 
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ed as afozeſaid, with all ſuch Coſts and Charges, ag they 


Seal of England, unto Dur laid Subjects Sir Edmond 
tozs and Aſſigns, koz and on the behalf of themlelbeg, 


any Poꝛt 02 Harbour in England, oz Ireland, unleſs it 
And the lald Ships, Gods, Monieg, and Merchandlzes, 
and Domſnions, an Inventozy thereok ſhall be taken by 


ok their Polleſſions, and to make Sale, and diſpoſe there ⸗ 
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NOW KNOW YE, That fo2 a full Reſtitution to be 
made to them koz their Ships, Gods and Merchandl zes, 
of which the ſaid William Courten, and the Aſſigns of 
the ſaid William Courten and Partners, were ſo deſpoil. 


ſhall be at fo2 the recovery of the lame, We by the Advice 
of Dur Pꝛivy Council have thought ff, and by theſe Pe. 
ſents do grant Licence and Authozity under Dur G1eat 


Turner and George Carew, their Erecutors, 'Adnrinifra 


and other Perſons intereſled as afozeſaſd, to equipp, 
victual, furniſh, and to let to Sea from time to time, ſuch 
and ſo many Ships and Pinaces as hall think fit, 60 
PROVIDED, always that there be an Entry made and c 
recoded in the Admiralty Court of the Names of all « 
Ships and Ueſſels, and of their Burden and Ammuni- 0 
tion, and fo2 how long time they are vbictuallcd 3 And 40 
alſo of the Name of the Commander thereof, bekoze the 40 
ſame 02 any of them be let fozth to Sea; And with the 2 
ſai» Ships and Pinaces by fozce of Arms to let u pon, 8 
take and appzehend any of the Ships, Gods, Monies and t 

b 

t 


Merchandizes of the States- General, oz any of the Sub. 
jects inhabiting within any their Dominions oz Terri: 
tozies, wherelocver the lame ſhall be found, and not in 


be the Ships and ds of the Parties that did the UWhong. 
being lo taken and hzouaht into ſome Pozr of Dur Realms 


Authozity of Dur Court of Admiralty, and Judgment 
Hall be given in Dur Court of Admiralty by the Judge 
02 Judges thereof, to; the time being, upon Pzofs made 
befoze him oz them, that the ſaid Ships, Gods, Wares, 
Merchandlzes oz Money, did belong to the States-Ge- 
neral, o; any of the Subjects as afozeſaid. That they 
ſhall be lawfub Pzize ro the ſaid Sir Edmond Turner and 
George Carew, their Erecutozs, Adminiſtratozs and 
Alligns as afozeſaid, ro retain and kep in their oz any 


ok in open Market oz howſoever elſe, to their and every 
of their beſt Advantage and Benefit, in as ample _ 
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as ahy time heretofoze hath been atcuſtomed by wap of 
Repzizal, and to habe and enjoy the ſdme as lawful 
Pie, and as their own poper Gads: © SO HAT 
«NEITHER Captain, Mallte no2 any of the Tom» 
« parip, that ſhall ſerve in his own Yerſon, oz ſhall pꝛo⸗ 
* more and advante the (id efirerpziſe in mannec and 
u fozm afozeſaid; ſhall in any manner of wiſe be reputed 
« oz challenged foz any Offender againſt any of Dur 
© Laws. And that alſo ft ſhall be lawful foq all manner 
« of Perſons as well our Subjects, as anp orhet, to buy 
« the lald Ships, Gods, and Merchandizes ſo take and 
6 appzehended by the (aid Captains, Waſters and others, 
and adjudged as afozeſaid, without any damdge, loſs, 
64 hinderance, trouble, oz moleſtation, oz intumbzante, 
44 t6 befal rhe ſaid Bityers, oz any of them, in as ample 
© atid lawful manner, as if the Ships, Gods, Wares, 
«© and Merchandize, had been come and gotten by the 
© lawful Traffick of Merchants, oz of ſult Pzizes in the 
« time of open War. PROVI DED always, that all 
Ships, Goods, and Merchandize, taken by virtue of this 
Dur Commiſſion ſhall be kept in ſafety, and no part of 
them waſted, — oz diminiched, oz the Bulk thereof 
broken, until Judgment habe firſt paſt as akozelaſd, that 
they are the Ships and Merchandizes of the States Ge- 
neral, 02 ſome of their Subjects as akozelald. And if 
by colout of this our Commiſion, there chall be taken 
any Ships, Gods, oz Werchandizes of any. of our lo- 
ding Subſects, oz the Subſetts ok any Pzince, oz State 
in god League, oz Amity with Us (except rhe States- 
General) oz their Subjects as afozeſaid, and the Gods 
therein laden, ſold and imbezelled oz diminiſhed, oz the 
Bulk thereof bꝛoken in any Place befo2e they ſhall be ad» 
judged to belong to the States General, oi ſome of their 
Subjects as dkozeſald that then this Commiſſion ſhall 
be of no ſufficient Authozity to rake the ſaid Ships, 
Gods, and Merchandizes, oz to warcant, 02 ſave harms 
leſs ſuch as ſhall retcive, buy oz intermeddle therein; 
but that both the Pzizes ſo taken, and the ſaid Ship of 
War, thall be confiſcated to our ule. AND FUR» 
* THER, We do hereby declare that it is our will and 
 vlealure, that this Dur Commiſſion (hall remain in 
kuli ſozee and power, to all * and purpoſes, * 

2 * the 


35 


2 ow r 


Of Letters of Marque and Reprixal. 
te the lald Sir Edmond Turner, and George Carew, their 
* Exetutozs, Adminiſtratozs, and-Alſigns, as afozelaid, 
* « ſhall by virtue thereof have by kozce of Arms appꝛe⸗ 
« hended, taken, ſefzed, recovered, and received from the 
ce ſaſd States- General, 02 their Subjects, One hunded 
« fifty one thouſand ur hundzed and twelve Pounds, at. 
« cgzding to the Apptaiſement to be made by Cuſſicfent 
“ Apptaiſers upon Dath nominated and authozized in 
% Dur ſaid Court of Admiralty, of all ſuch Ships, Gods, 
te Mares, and Mer chandizen, as ſhall be taken from the 
te ſaid States-General, o; any of their Subjects, by virtue 
ok this Commiſſion, oz ſhall otherways receive ſatis 
« faction of the Debt afozeſaid, by Compoſition to be-made 

_ * between thoſe of the Eaſt India Company of rhe Ne- 
© therlands, and the ſaid Sir Edmond Turner, and George 
« Carew, their Erecutozs, Adminiltratozs and Aſſigns, 
« ag afozeſaſty9, NOTWITHSTANDING it ſo happen, 
<« the pzeſent Difference between Us, and the States 
„General depending upon general Repztzals, map be 
“agreed and compoſed, and that in the interim a Peace 
< and god Cooreſpondence may be renewed between Us 
c and the ſaſd States. General: In which caſe nevertheleſs, 
de Jt is Dur will and pleaſure that in the Erecution of 
© this Dur Commiſllon no violence ſhall be done to the 
„ Perſons of the ſald Subjects ok rhe ſaid States. General, 
© bur only in caſe of reüſtance, and that after in col 
c Blod, the Subſects of the ſaid *tates-General, if hurt 
«© 02 wounded, ſhall be uſcd with all convenlent office ol 
* humanity and kindnelg. AND FUR THE Our will 
* and pleaſure is, That although eit hall happen that al 
« hoſtility between Us, and the States. General and Cur 
*reſpective Subjeas ſhall ceaſe, pet this Dur Commiſſion 

<* ſhall remain, and be in full fozce and power, to the ſail 

_ «S;jr Edmond Turner, and George Carew, their Exec 
* t029, Adminiſtratozs and Alligns, as afozeſaid, by bir- 
<tue. thereof to appz(chend, take and ſeſze by fo2ce am 
Arnis, ſo many moze of the ſaid Ships and Goods | 
© the States Gencral, oz any of their ſaid Subjects, u 

<* beſides the lalo Sum befoz2 mentioned ſhall counter: 

_ <vail, ſatigffe, and pay all ſuch Cos and Charges u 
* the ſaid Sir Edmond Turner and George Carew, theil 
„ Exerutozs, Adminilratezs , oz Alligns as ace 

N bbs 4s « 
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* hall from time to time make Pꝛök to have digsburſeo 
and paid towards the equipping, manning, paying, fur- 
© niſhing, and victualling of the ſaid Ships, ſo licenſed 
* and Authozized as afo2rſaſd, by this our ſaſd Commit 
on to be equipped, manned, kurniched, and vicualled by 
« the ſaſd Sit Edmond Turner and George Carew, their 


„ Erecuto2s, Adminiſtratozs, and Alligns as afozelaid, ko; 5 


« the purpoſe afozefatd. AND OUR WILL and pleaſure 
is, and We do hereby require Our Judge oz Judges of 


Our High Court of Admiralty, fo2 the time being, and 


all other Officers of the Admiralty, and all other our 
Judge 02 Judges, Officers, Minlſters, and Subjeds 
whatſoever to be aiding and aſſiſting to the (aſd Sir Ed- 
mond Turner, and George Carew, their Exetutozs, Ad: 


miniftratozs, and -Afligns* as afozeſaid, in all points in 


the due Exetution of this Our Royal Commiſſion, and to 
p2oced to adſtidicarions, and adjudge all Ships, Werchan- 
dizes, Ponies, and Gods by virtue thereof to be taken 
accoding to Our Pꝛintely intention, hereby lgnifled and 


erpzeſfed, and to take care that this Dur Royal Commiſ- 


fon be duly executed, and favourably interpzeted and con- 
ſtrucd in all reſpects, to the Benefit and belt Advantage of 
the ſaid Sir Edmond Turner and George Carew, their 
Exetutozs, Adminiftrarozs, and Aſſigns, as afozeſaiy. 
IN WITNESS whereof, We have cauſed thele Duc 
Letters to be made Patents. Witneſs Dur ſelf at Weſt- 
mi ſter, the roth. Day of May, in rhe Seventeenth Pear 


ok Dur Reign. 
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XVI. It is not the place of any Man's Nativity, but his 
Domicil; not of his Origination, but of his Habitation, that 
ſubjects him to Reprixe: The Law doth not conſider ſo 
much where he was born, as where he lives ; not ſo much 
5 he came into the World, as where he improves the 

If therefore Letters of Reprizal ſhould be awarded 
againſt the Subjects of the Duke of Florence, and a Native 


of Florence, (but Denizened or Naturalized in Englend) 


ſhould have a Ship on a Voyage for Leghorn, if a Caption 
ſhould be made, the ſame is not lawful, nor can the ſame 


be made Prize. 
C 3 XVII. Nor 


37 
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XVII. Nor doth it any where, appear, that Reprizh 
can be granted on Misfortunes happening to Perſons or 
their Goods, reſiding or being in Foreign parts in time of 
War there; for if any Misfortune happens, or is occaſj. | 
oned to their Effects, or to their Perſons, then they muſt 
be contented to fit down under the Lok z it being their 
own fault, they would not fly. or relinquiſh the place, 
when they foreſaw the Country was ſubject to the ſpoilof 

the Soldiers, and devaſtation of the Conqueror. 
The Factions of the GueIfs and Gibellins in Florence, war- 
ring againſt each other. The Guelfs obtaining the Vito. 
ry, and thruſting, the Gibellins out of it, after they had 
Mich, 5 E. 1. taken the City, Dom. cujuſdam Hugonis de Papi in hoc Reg- 
Rot. 53.(in The- o Angliæ demorantis diruerunt, and plundered his Goods 
— 7 ) therein, qui go upplicavit Domino Regi, ut inde Ital 
| corem Rege 4dercatorez (of that Faction and City t den in England) 
Florentia. emendas hic ſibi facerent; upon which adjudicatum fut, 
uod dicti Mercatores dicto Hugoni ſatisfaciant pro dammit 
Vide Rot. Vaſce- ſulceptis, & deftructione domus Ke : upon which a Writ of 
nie 23 E 3. Error was brought, and the Judgment was reverſed, in 
pore: a 1 = theſe words; Quod non eſt conſuetudo Anglia de aliqua tranſ- 
aper tis he 155 | 
Civibus Corke Zreſſione facta in aliens Regione, tempore Guerre, vel alu 


in Hibernia. modo confi deratum eſt, quod tot us proceſſus E efus effe&u 


Rex facifue tu N rr _ | 1 | 4 
Regium Mus-. XVIII. By right (for fo it is now called of rendring 
rium Populi like for like) there are many perſons exempted, and thol 
Romani Quirit, whoſe Perſons are ſo privileged, have alſo protection for 
e comireſy their Goods, ſome by the Laws of Nations, ſome by the 
bafſidor of the Civil Law, others by the Common Law ; among which An- 
Romans being baſſadors by the Laws of Nations, their Retinue and 
ill uſed by the Goods are exempt, coming from him who awarded the 
Carthaginians, Reprize, the Laws of Nations not anly providing for the 
ems having Dignity of him that ſends, but likewiſe the ſecure going 
ſurprized the and coming of him that is ſent. = | 
Ambaſſadors Nor againſt thoſe that travel for Religion, nor on Stu- 
of the Cartha · dents, Scholars, or their Books; nor on Women or Chil- 
23 3 dren. by the Civil Law : nor thoſe that agg through a 
ſhould be Country, ſtaying but a little while there; for they are 
done to them, only ſubject to the Law of the place, - * © 
anſwer'd not By the Canon Law Eccleſiaſtical Perſons are ,expreſly 
2 exempt from Reprizals. lie 
done to the A Merchant of another place than that againſt which 
Romans. a f . 1 N Reprix al 


N © K N a» 3 9 
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Reprixali are granted, albeit the Factor of ſuch Goods 
were of that place, are not ſubject to Reprizals. 

XIX. Ships driven into Port by ſtorm or ſtreſs of wea- 
ther, have an exemption from the Law of Reprizals, ac- 
cording to the Tus commune, but by the Law of England 
otherwiſe, unleſs expreſly provided for in the Writ, or 
Commiſſion. $2, © WIL - 

But if ſuch Ship flies from his own Country to avoid 
Confiſcation,or ſome other Fault, and is driven in by ſtreſs 
of Weather, ſhe may then become ſubject to be prize. 

But it is not lawful to make ſeizure in any Ports, but 
in his who awarded the Reprizal, or his againſt whom the : 
fame iſſued; for the Ports of other Princes or States the 
Peace of them are to be maintained. Ss 5 

XX. Ships attacqued by thoſe that have Letters of Re- — 5 
prize, and refuſed to be yielded up, may be aſſaulted and mi,, ur x 
entred; and though it may fall out, not by intention, but zali 2 obli- 
by accident, that ſome of thoſe that fo reſiſt, may hap- Sam, fort? ore- 


to be ſlain, yet the Fault will lie at their own Doors, 2, fuitapud 


or hindring the Execution of right, and that which the , —_—_— 


quod derentÞ 
transferri, ques 
Jure belli ul. x. 


tween the capture and recapture, and ſo may pervoFare 
with the Captor; yet Reſtitution may be made. 


Reprizal, takes the Ships and Goods of that Nation, as f quid Bells B. 
gainſt whom the ſame are awarded, and brings the ſame 47 cop. ang. C. 


into a Neuter-Natios, the Owners may there ſeize her, Fury Leg. — 
ys C. de 


having taken a French V-ſel, ſold the fame at Weymouth, 
C 4 | which 


— 


oy 4 : a hel 
* 
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Irin. 17 Car. 1. whither it had been driven before it was brought infra 
in B. R. Mar- Præſidia Dom. Regis Hiſp. it was in ſuch caſe ruled, that 
Res que infrs if a Ship be taken by Piracy, or Letters of Marque and 
Prefidis per. Reprizal, and js not brought infra Prefidia of that Prince. 
dufie nondum or State, by whoſe Subject the ſame was taken, the fame 
ſunt, quanquam could not become lawful prize, nor were the Owners by 
_ 1 un. ſuch a Gaption diveſted of their Propert 7. 
n fe wats. But if the Caption be by Ships of War, the Fropenry 
runt, ex Genti- Will be immediately in the Captors, and never diveſted, 
wn jure, unleſs afterwards vi, manu & fort; be in Battle regained. 
N XXII. Upon the fharing the Spoil of the captivated 
Ships, regard is had to the Ships preſent, not the Captors 
only ; (for his reward muſt be the Encouragement of his 


F Prince, like the Roman Corona, of which there were va- 
Iicus, according to the Atchievement of the Conqueror, 
Fc in imitation of which our Sovereign in his Royal encou- 
1 raging Meaals, follows the Example, to his deſerving 


Commanders, as ſo many Enſigns to inflame Noble Souls to 
the performing Acts of Glory and Renown) for the pro- 


fits of Prizes are to be equally divided amongſt the Ships | 


preſent, and not ſolely to the Captor; therefore if Letters 
of Reprizal are granted to two Ships, and they happen both 
of them at Sea to meet a Prize, and the one attaques and 
enters her, by means of which ſhe becomes abſolutely the 
Conquerors; yet the other hath right to an equal diſtri- 
0 with the Captor both in Ship and Goods, although 
ak 32 72 We the N . the agg i, 7 al- 
omers and, dir thong be mit the opportunity of taking of ber, yet the preſence 
_ OY 5 of 15 Veſſel armed oy paz dds for 4. at the ae,, ta- 
part 181, King, became a terror to the Ship that was ſo conqueerd: And 
I by the Law preſumed ſine ejus, that the other Ship would 
not or could be ſo taken, which Law hath paſſed the 
current, and approbation of the Common Law, as rea- 
ſonable, juſt, and equitable, and may be pretended or 
ſurmiſed co entitle the Party Captor to the making Re- 

ſtitution of a Moiety to his Companion then preſent. 
XXIII. But if it ſhould happen, that thoſe to whom 


Letters of Marque are granted, ſhould inſtead of taking 


the Ships and Goods of that Nation againſt whom the ſame 
= Far i were awarded, wilfully take or ſpoil the Goods of ano- 


"Abridg fol.530, ther Nation in Amity, this would amount to a down- 


right Piracy. And the Perſons offenders ſhould for W. 
1 wa | | 888 Ja alt 
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fault create a Forfeiture of their Veſſel; and the Owners Sit Nan Aue“ 


muſt be forever concluded by the fame, notwithſtanding R 
ſuch Commiſſion. | e HH | 
XXIV. But 
tion is done ina Piratical manner; for moſt certainly, if 
Letters of Reprizal are granted to a man, and then he 
devolves the power to another, and the party to whom 
the power is conſigned, takes the Ship and Goods of ano. 
ther Nation than againſt whom the ſame were awarded, but 
upon a violent preſumption that he made a right Caption, 
for that he found the Colours oſ ſeveral Nations in theShip, - 
the Mariners of ſeveral Countries, the Ship of the built of 
that Country againſt whom the Letters of Reprizal were 
awarded, though perhaps upon a Judiciat hearing the par- 
ties are reſtored to their Ship and Goods, yet the Captors 


Waltham verſ. 


that muſt be underſtood where ſuch,a Cap. Mug. 


are not to be puniſht Criminalitir, nor the Grantee of the ga. 


Letters Patents Civilier: and the reaſon wherefore it was 14 
no injury in the Captors to take, did ariſe from the pro- 
bable cauſe which will excuſe the Captors from puniſh- 
ment; (though perhaps ic will not from anſwering of the 
damage) but it is clear, the Grantees are excuſed from 
both, unleſs privy to the Caption; and the reaſon is this, 
for the Letters Patents do not only veſt the debt in the 
party, but do likewiſe give power to the party to recover, 
and is a Judicial proceſs to obtain ſatisfaction vi, manu C 
forti from the Subjects of that Prince or State againſt whom 
the ſame are awarded: So then it will be no more than if 
the Creditor delivers proceſs to the Officer to take his 
Debtor, and he takes a wrong perſon without the know- 
ledge of the Creditor, this may ſubje& the Officer to an- 
{wer damage to the party taken, but not the Creditor., 
XXV. Therefore Letters of Marque or Repriſal iſſue 
not without good and ſufficient Caution firſt given for 
the due obſervance thereof according to Law; the tranſ- 
greſſion of which creates a Forfeiture of the ſame. 
And therefore having taken a Prize, and brought the 
lame intra Præſidia, the Captor muſt exhibit all the Ship- 
papers and captived Mariners to be examined ih order to 
adjudication, till when Bulk ought not to be broken with- 
out Commiſſion, nor may the Captain of the Capror ſuffer 
an imbezlement of the lading, or ſell, barter or dif; oſe 


of any part without Commiſſion ; for the King hath a pro ; Elia. cap. 5. 


portion in all Prizes. 
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c. Il cal. Such Goods ſo brought in are not ſubject to pay Cuſtoms. 


led the 
Nigg. nion of the things taken by thoſe to whom Letters of 


of XXVI. By the Law of Nations, ipſo facto, the Domi- 


Marque are granted, become the Captors, till the debt 
and coſts, that is, the original damage and ſubſequent 
charges are ſatisfied, which being done, the reſidue ought 
to be reſtored : So the Venetian: uſed their equity, having 


0.9. taken the Ships of Genoa, did not ſpoil any of the lading, 


but preſerved the ſame very. carefully, till the debt was 
paid; which done, reſtitution was made of the things 
entirely, without diminution. e 

XXVII. When for the fault perhaps of a few, a debt 
becomes National, by reaſon of which the Goods of the 
Innocent become liable (it taken for ſatisfaction) whether 
by the Law of England, the party ought to have Contri- 


Fitz.H. N.B fol. bution, is a queſtion moſt certain by the Common Law; 


162. Ola. 
10, Fat o. the whole burden, the party may have proceſs called Co 


fol. 176. 


N Bre. where more are bound to one thing, and yet one is put to 


tributione facienda for his reſief: but when a debt becomes 
Univerſal or National, it ſeems otherwiſe: For if one lend: 


* jp 5 0 — © 
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I. of Privetcers, whether allowable | IX. Of Goods ſubjeft to Prize 


Un by the — Roe, : = conſidered wo erence 10 adjudi. 
1 [hon of- py 8 cation general. 4 

We On | IX. of the Goods confidered in refe- 

III. The occaſion of their firſt Infti- =o 25 adjudication, on occaſions 
tuts ion. 2 ; pect. . : | 

IV. Whether it be lawful to undir- | XI. Of the Lading made Prize , 
take ſuch an Employment. whether it draw: in s Perfuiturt 


v. of Commiſſions general to enda- | of the Veſſel, and where other- 
« an Enemy, - wiſe. | 
VI. of 2 ecial and to | XII. Whether Ships refuſing to yield 


Pricyateers, avid the Junuunitics | up to ſuch, life is engaged. 
they claim by the ſame. © XI 11 Privateer: Shs 75755 fo 
VII. Of the care that is obliging on | puniſhment, and their aftions 
the iſſuing forth ſuch . where oceafum a Forfeiture of their 
VIII. Of proviſions made as im rt» | Veſſel. | 
ference to their regulating, and | XV; things not ſubje# to 
eſpecially in the laſt Treaty Ma- 1 8 "0 | 
| _ teu we England end Hol- | XV. Conſiderations geners! on Pri- 
6 07/0 4 el ä 


* 


N Aturally every one may vindicate his own right, Leg. ſerves, D. 
therefore were our hands given us; but to profit & Sv. expere. 
another in what we can, is not only lawful, but commend- 2 — Vow Leg. F | 
able, ſince nothing is more ſerviceable to man than man. 7 Buffs Leg. 
Now there are divers obligations between men which en- prokib.c de Jur. 
gage them to mutual aid, for Kinſmen aſſemble and bring N ſei. 

help, and Neighbours are called upon, and fellow Citix en:; 

for it behoves every one, either to take Arms for himſelf, 

if he hath received injury, or for his Kindred, or for his 
Benefactors, or to help his Fellows, if they be wronged. 

And Solon taught, That Common-wealths would be happy, Barthel. in Leg. | 
wherein vey one would think anothers injuries to be his own at vim. P. de 
But when War is denounC'd, it matters not what obliga- Juſt. & Jure 


tions are wanting, it is enough the Nation is injured” in TY 
general; for in that every individual is wronged, and all 
participate in the indignities and publick damages of his 
Country ; to revenge or prevent which, is the duty of 
every member of the ſame. N 


II Since 
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b II. Since therefore it is not againſt the Law of Na- 
ture to ſpoil bim-whom it is lawful to kill. no wonder that 
Cicero Offic. 3. the Laws of Nations permitted the Goods and Ships of 
__—_ to be ſpoiled, when it ſaffered their perſons to 

e ſlain. 2 
III. The approbation of which in the Wars of later 
TheSon of c- Ages, hath given occaſion to Princes to iſſue forth Com. 
tocenſorinu aba · millions to endamage the Enemy in their Commerce, and 
ving ferv'd 4 to prevent ſuch Supplies as might ſtrengthen or lengthen 
Sh un. out War, to Perſons to whom the prize or caption be- 
der Pompiliun come abſolutely the Captors, and that to prevent the 
the Legion be: ſpare of Ships of force to be abſent from their reſpective 
— uadrons- or Fleer s . * 
i = __ ﬀ, By thoſe of Holland they were termed Capers, by the 
ved to remain Spauiard they had their denomination from their reſpe- 
with the Ar- ctive part, as Oftenders,. Dunkirkers, and the like, in Ex- 
my, tho" but calPd Privateers; how far the actions of thoſe, ' as 


V 1 2 2 TEITO , 
Cone wrote to In relation to tho attacking and killing of the Enemy, or 


Pompilins the fpoiling of their Ships and Goods are lawful, not. being 


General, that commanded nor hired thereto, may be a queſtion. 
he ſhould give . 


him an Oath the ſecond time, giving thin reaſon, als priere wißt, jure a hoſt 


bus pugnare non poterat: Cicero ſets down the very words of Cato to his Son, where- 
by he admoniſheth kim not to enter into Batte]; Neque enim jus efſe qui miles non fit 
fuer cum heſte. Cic. Offic. x. Ay 


IV. By the Laws of Nations (as hath been ſaid) it is 
lawful for every Subject of that Nation in War to ſeize 
upon the Enemies Goods and Ships, as alſo to kill them; 
for they are, after War denounc'd by. Law, lookt upon as 
of no account, and if reſpe& be had to natural and inter- 
nal right, it ſeems granted to every one in a juſt War to 
do thoſe things, which he is confident within the juſt mea- 
ſure of warring, to he advantageous to the innocent party: 
but though there may be ſuch authority given, yet what 
title can they claim or appropriate to themſelves of the 
Ships. or Goods of Enemies, (for ſurely there is nothing 
owing to ſuch, norare they lawfully called to the ſame) 
unleſs they can ſhrowd themſelves under the protection of 
this, that what they do, is only to exact puniſhmenc from 

the Enemy by the common right of men. 
V. Commiſſions -to kill or ſpoil the Enemy arg in two 
reſpects, either General or Special: General as in a 7 
| | mult 


- 


| 
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mult; among the Romans the Conſul ſaid, Whoſoever would 
have the Commonwealth ſafe, let him follow me; and to all 
particular Subjects is ſometimes granted a right of killing 
in ſelf. defence, when it is publickly expedient, as on a 
ſudden occaſion, and the like. To 


ing of which may be puniſhed with death, though the act 
ſucceeds well, 


debt, but that ſatisfied; the other determines, or elſe to 
thoſe who receive no pay, but go to War at their own 
charge; and that which is more, adminiſter at their own 
coſts a part of the War, by providing Ships of Force, and 
all other Military proviſions to endamage the Enemy or 
their Confederates, the which are termed Priwateers, &c. 
as above, to whom inſtead of pay is granted leave to keep 
what they can take from the Enemy; and though ſuc 
Licence 1s granted them, yet may they not convert of 
their own heads to their private uſe thoſe Prizes, before 
the ſame have been by Law adjudged lawful to the Cap- 
tors, and the Admiral had his of 

VII. Nor may ſuch Privateers attempt anything againſt 
the Laws of Nations, as to aſſault or endamage an Enemy 
in the Port or Haven, under the protection of any Prince 
or Republick, be he Friend, Ally, or Neuter, for the peace 
of ſuch places muſt be kept inviolably. 145 

Sir Kenelm Dig by having obtained a Commiſſion againſt 
the French, who being in the Streights, was every where 
honoured as a Cavalier whom the King of Great Britain 
favoured ; in his Voyage he took ſome Prizes, and com- 
ing to Algier redeemed ſeveral Captives, whom he took 
aboard, and placed in the ſeveral Veſlels he had made 
prize of: the which he ſo effected, that in a ſhort time 
he became [uſtriſſimo of ſix Ships of War; coming to 
Cape Cong are, ten leagues from Scandarcone, and having 
ſent a Boat to deſcry the road, word being brought that 
there were in the road two Venetian Galeaſſes, with two 
other Galeons, two Exgliſh Ships, and ſeveral French 
Ships, Sir Kene/m being ſaisfied of the Prize, reſolved 
to attack them the next morning, although the Aduiial 


Of 


VI. Special Commiſſions are ſuch as are granted to De i 
thoſe that take Pay, and are under Orders; the not obey- 8.4 — 


Others to repair a particular damage by way of Re- eli 
prixe, the ade damage being turned into a National oy 4. 


- This 
was hig 
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of the Venetian had declared himſelf Protector of the 
French, and that he would deſtroy all the Engl:ſh Ships of 

War that he ſhould meet, either in chat Republitk's or 
Grand Signior's Seas. Sir Kenelm notwithſtanding reſol- 

ved to engage. them, and accordingly bore upto them, and 

the Venetian General weighed Anchor to meet him; Sir 

Atter Kenelm before he fired, ſent a Satty to inform the Vene- 
hly Id tian of his Quality, and of his Commiſſion, being only t4 
bated at the endeavour to make prize of the French, and giving him al 
Council · board the aſſurance poſſible of his friendſhip and refpet to the 


—— — Republick ; but before the Satty was anſwered, the en: 


then Ambaſſa- gagement was begun by the Englſo French and Venetian, | 


dour for that This action of Sir Renelm Digi was queſtioned by the 

Republick at 74 ; for that Hoſtility had been committed by the Ex. 

rar leppo and Cady of Scandarone made an Avania or Em: 

Vines. fol. 170. bargoe on the Engliſh Merchants, till reparation was made, 
for the breaking the peace of the Port. | 

VIII. In the granting of ſuch private Commiſſions there 

is always great Care to be had and taken by caution, to 

preſerve the Leagues of our Allies, Neuters and Friends, 

according tot heir various and ſeveral Treaties; and ihere- 

fore at this day by the late Treaty between His Majeſty 

and the States of Holland at London, before any Privateer 

or Caper can receive Commiſſion, the Commander is ob 

liged to enter before a competent Judge, good and ſuth- 

cient ſecurity by able and reſponſible men, who have no 

TreatyMerineat part Or intereſt in ſuch Ship, in 1500 J. Sterling, or 15506 

Loud. Decem. 1 Gilders 5 and when they have above on hundred and fifty 

3974. — the men, then in 3000 l. or 33000 Gilders, that they will 

maſt alendabe give full ſatisfaction for any damage or injuries, which 

— is 0 they ſhall commit in their courſes at Sea, contrary to that 

they have gi- Treaty, or any other Treaty made between His Majeſty 

ven ſuch fecu- and that State, and upon pain of Revocation and annullity 

1 of their Commiſſions, and for anſwering of ſuch damage 

or injuries, as they ſhall do, the Ship is made liable. 

IX. If a ſuit be commenced between the Captor of a 
Prize and the Claimer, and there is a Sentence or a Decree 
given for the party reclaiming ; ſuch Sentence or Decree 
(upon ſecurity given) ſhall be put in execution, notwith- 
ſtanding the Appeal made by him that took the Prize, 
which hall not be o>ſeryed in caſe the Sentence ſhall be 

given 


London , Anno 75 in the Grand Signiors road, and thereupon the Baſſa 
ot A 


Art. 13. 


W 7th 


sinn 
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given againſt the Claimers ; if torture, cruelty, or bar- 
barous uſage happens after a caption to be done to the A. © We 
perſons taken in the Prize, the ſame ſhall ipſo fa&o dif: 1,07 
charge ſuch a Prize, although ſhe was lawful, and the dard to ali the 
Captains ſhall loſe their Commiſſions, and both they and Nations of Iv. 
the offenders be ſubjected to puniſhment. rope. Art. 14. 
X. Such ſorts of inſtruments having made a caption of In l fies ef; 
WShips bound for an Enemy from nations Neuter, or in % 2 
Wamicy with both the warring States; the lading, in order ,;, z,g; 
to be made Prize is reduced to theſe three ſeveral heads. trat. 
= Firſt, Thoſe Goods that are fit to be uſed in War, under gc. wm 


nch are included Powder, Shot, Guns, Pikes, Swords, iir of lis 


. 


nw TW a CY „ Gus MS ww ww * 


Err 


ind all other inſtruments and proviſions of Armature fit gu Italica, in 
o be uſed in the Field or at Sea. relate 


The ſecond, are thoſe things that may be uſed in time zun Tb 


of War and out of War, as Money, Corn, Victuals, Ships, -«w Gracia, 
and the like. a Ore. cujus libri 
And the laſt, are thoſe Goods that are only fit for . 276. 
luxury and pleaſure. | 
XI. The 13 are Pr ring) * controver- 
ſie; He is to be accounted an Enemy t ies an Enemy 
with things neceſſary for the War. | 
The ſecond is to be governed according to the ſtate and ©, .., 
condition of the war; for if a Prince cannot well defend 1551. By the 
himſelf, or endamage the Enemy, without intercepting fourth Article 
of ſuch things, neceſſity will then give a right to the con- of the Treaty 


demnation. And ſo Queen Elixaberb did the Hanfatick ch ggg 


Fleet taken, laden with Corn for Lisbon, upon conſidera- chat may be u- 
tion of the ſtate of the War, the ſame became prize. fed outof War 

; FS as in War (ex- 
cept Ships) may not upon any account be called prohibited, nor ſabjeQ to a condem- 
nation, except carried to places beſieged, rt. 4. See John Meurſius his Dayiſh Hiftory 
concerning the Prohibiting of Goods by thoſe Northern States. Vid, poſts the Grand 
Prize condemned by Queen Eliz«bech in tit. Cuſtoms, and videtir.Ships of War,$.24. 


The laſt become free, and (as we have before mentio- 
ned) according to that of Seneca; I will not help him to 
Money to pay his Guards, but if be ſhall deſire Marbles and 
Robes, fuch things hurt not others, only they miniſter to his luxu- 
* Soldiers and Arms I will not ſupply bim with ; if be 

all ſeek '# Players and recreations to [feat bis fiercene(s, I 
will gladly offer to bim: Ships of War I would not ſend him, 


but ſuch as are for pleaſure and offentat ion of Princes [porting in 
the Sea, Iwill — 7 5 NIL ir 
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| Andperſons XII. If a Privateer take a Ship laden wholly with 
Fae, counterband Goods, both Ship and Goods may be ſub- 
my, may in jected, and made prize. | 
ſome caſes be puniſhed ; but if the ſame be done by neceſſity of obedience, 


though the 
 partiesare much to beblamed, yet are they not to be puniſhed; and ſo it was with thoſe 
which relieved Sir John Oldcaftle with proviſions, who being taken, were diſcharged 


* 


But if part be prohibited Goods, and the other 2 is 
not prohibited, but ſuch as according to the neceſſmy of 
888 the War ſhall be ſo deemed, the ſamè may draw a conſe- 
Article in tne quential condempation of Ships, as well as lading. 
lun it the Skip» If part of the lading is prohibited, and the other part 
per will deli» is meerly luxurious and for pleaſure, only the Goods pro- 
ver out _ hibited become prize, and the Ships and the remainder 
ed become free, and not ſubject to infection. 4 

io m eed with the reſt in their Voyage or Courſo, as they pleaſe, and 

eee 


. 


Nee rene off XIII. If ſuch Ships ſhall be attacked in order to an exa- 
mortis alis, mination, and ſhall refuſe, they may be aſſaulted, like a 
inquit Augu- houſe ſuppoſed to have Thieves or Pirates in it, refuſes to 
ſtinus, qui ſui yield up their perſons, may be broken up by the Officer, 
reſcſian 2 and the perſons reſiſters may be ſlain. 


rum ambitum 


efrcumduzis : fi aliquis ex ip ſerum «ſu pereuſſas inttriat. Publ. Ei. 154. 


XIV. But if any of theſe Privateers wilfully commit ü 
any ſpoil, depredations, or any other injuries, either on 
the Ships of our Friends or Neuters, or on the Ships or 

Leg.5.de Navi» Goods of our own Subjects, they will notwithſtanding 
cal. C. ib. 3. they are not in pay, be ſubjected in ſome caſes to death. 
— 3 3 wand other puniſhments, according to the demerits of 
RRC MES es | | 7 L 
— uy PR org and perhaps may ſubject their Veſſel to For 
| And though by the Law of Nature the Goods of Ene- 
mies are to be ſpoiled as well as their perſons ſlain, yet 

ſome Goods and things ſeem exempted, and ought not 

to be ſpoiled, and therefore it is not lawful to land on 

| the Territories of our Enemies, to ſpoil places dedi- 
Pompon Leg, cated to God: though Powponiu: obſerves, whien places 
cum loca D de are taken by the Enemy, all things ceaſe to be Sacred; 
Religio/r.' the reaſon given is, becauſe the Th which are called 
Sacred, yer are they not indeed exempted from e 

8 | | uſes; 
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uſes, but are publick. The Townſmen, ſaith Tacitus, open- Tacit. Anal. 
ing their gates, ſubmitted themſelves and all they had to the 13. 
2 were ſpared, the Town vai fired. Pompey 

entred the Temple by the right of Victory, not as 4 ſuppliant, 

but as a Conqueror: and though that privilege may ſeem m 
right by the Law of War to a Sovereign, or 4 General, Wars and Vi. 
that intends a Conqueſt, yet that power may not ſeem Rories for the 
devolved to him, whoſe Commiſſion is cautionally to en N eo; 
damage the Enemy only, as in reference to his commerce and oper. 5 
and proviſions of enabling them to withſtand the War: throwing & 
Certainly, that Conqueſt is poor, whoſe Trophies and ties, ,which 
Triumphs are made up with Roots, Pillars, Poſts, Pulpits, . is not 


and Pews, and the ſpoil of Agriculture. Hence it is, jun, af dhe 
that at this day the King of France in Germany and the Gods the walls 
Netherlands accepts of Contributions, by which the Ci- of Ciries and 


ties and Churches are not only ſpared,but even the Coun- Ky les of 


trymen plough and fow as quie y as if there were no ke in 4 
Armies in their Territories at all. ſame ruine, the 


f No ts C8 ö , 4 5 Citizens and 
Prieſts equally ſlaughtered; nor is the rapine of ſacred riches and prophane unlike : 
ſo many are the ſacrileges of the Roman as their Trophies, ſo many are their Tri- 
umphs over Gods and Nations: and then goes further, Tv: manubie quot waneut 
adhuc fimulachrs captivorum deorum. Max & bene, Nd i quid adverſs Urbibus acci- 
dit, eadem mer 8 2 — PO 3 
Even upon the ſame reaſon, that the inſtruments of Husband men ire not to be taker 
=o a.pledge by the Civil or Common Law. Leg exeuns.'C. que re: pign, Coke fog 12 
eton 47. | | 


XV. Moſt certain, thoſe ſorts of Capers or Privateers, 
being Inſtruments found out but of later Ages, and it's 
well known by whom, it were well they were reſtrain d by 
conſent of all Princes; fince all good men account them 
but one remove from Pirates, who without any reſpect 
tothe cauſe, or having any injury done them, or fomuch 
as hired for the ſervice, ſpoil Men and. Goods, making 
even a trade and calling of it, amidſt the calamities of a 
War, and driving a commerce and mart with the ſpoil, 
and that with as much peace and content, as if they had 
never heard of tears, blood, wounds or death, or any ſuch 
thing: ſuch to expoſe their lives againſt Ships of the like 
kind, were both honourable and juſt, or thoſe that ſhould 
aid the Enemy wich Goods prohibited as afore,ſuch prizes 
were polleſſions moſt noble; BY the Goods, Ships. band, 
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lives of the innocent peaceable Traders to be expoſed to 
rapine and ſpoil, renders them worſe than the Roman 
Lictors, by how much tis to kill without cauſe, Heads. 

men executing the guilty, they the guiltleſs. 

It was a highneceſſity thatenforced the Engliſh to com- 
miſſionate ſuch, the number of herthen Enemies, cove- 
— ring the Sea, like the Egyptian Locuſts; it were well they 
were rejected by conſent, or if allowed of, not ſubject to 
yl Quarter, when, taken by Ships of War: A trade that 


$0 


St Paul never heard of, when he ſaid 
bis own charge ? 


8 
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I. Pirates what. ' 

II. of the duty incumbent on Princes 
and States as inreference to ſuch, 
and whether liable for the dama- 

commit. 


es th | | 
1 Pirates where they hold a So- 


ciety. how the ſame is eftcemed in 


Crown of England amongEngliſh 
Pirates, cannot be puniſhed by the 
Statute of 28 H. 8. 
XI. Committed ou the Britifh Seat 
puniſbabls by the Crows of Eng. 
land, aud none other. 


XII. Where committed on the Ocean, 


Law,and of Equalitybeld bythem. whether they may be executed 
IV. Whether capable of the Solem- | without tryal, by the Law of Na. 
nitie of War, and Right of Le. ture. 


v. Whether capable of ſuccour by | 


the Laws of Nations. - 


VI. Ships where liable for redempti- | 


XIII. The like where the Judge re- 
fuſes to try them, or in 1 Fe 


wmergency, whether Juſtice may be 
executed immediately. 


» Who goeth ro war at 


en of the Maſter remaining pledge | XIV. Pirates attempting to rob,com- 
for Ship and Lading, and where] mit @ murder, whether all princi- { 
nor. pals, or only the ſlayer, and the | 
VII. Oath given to pay 4 reward reſt Acceſſories. C 
for redemption of @ Ship from Pi- XV. If the Subjects of one Foreign ſi 
rates, whether the ſame ought to| Nation rob another,and bring the t 
be performed. | Booty into England, whether the ( 
VIII. Foreigners ſpoiled by Engliſh | partyinjured may proceed Crimi- 
Pirates, may purſue for Juſtice| naliter for puniſhment, and Civi- t 
He within the Statute of 28 H. 8. liter for reſtitusien. p 
IX. So where the Subject: of any Fo- | XVI. Pirates tale men, and no part 8 
reignNation committingthe ſame, ef the Lading, if Piracy. rq 
a may be punijbed by the ſame Sta- XVII. Where a Maſter may commit 
fire, | Piracy of thoſe things that are n 
X. Piracy committed by the Sub jet: committed to his charge, and ef 


of a Nation in Enmity with th: 


where not. 


XVIII. 


there be nothing talen: and where 

Goods are taken out of # Ship, and 

no body in it. 

XIX. The Captain aud Crew of 2 
Viſſel having a Commiſſion of Re 
prize commit Piracy, whether thoſe 

' that imployed them ought to an- 
wer the damage. 

XX. Where Goods taken at Sea #- 
mount not to Piracy. ; 


Friend, whether the property of 
the Prize is altered, 
XXII. of Reftirution of Goods taken 
by Piracy by the Laws of England. 
XXIII. Of Reſtitution refuſed by 
the Laws of England. 
XXIV. Of Piracy as in reference to 
matters Criminal, and how pu- 
ni ſbable at this day by the Laws 
of England. ; 
XXV. The Statute of 28 H. 8 how 


it operates in caſes of Piracy. 


racy, Forfeitures, Corruption of 


is to be kept. 


XXI. Goods taken and retaken by a | 


XXVI. Of Pardons in caſes of Pi. | 


Ol Piracy. 


XVIII. ber Piracy may be,though | 


blood, and Clergy. 

XXVII. Whether 4 Depredation 
committed in a Port within this 
Realm. remains Robbery, at the 
Common Law, or Piracy. by the 
Law Marine. 

XXVIII. becher Clergy is allows 

able for a Depredation in à Port, 


ame, | 

XXIX. Of the operation of the At- 
tainder in caſes of Piracy. 

XXX. Of Goods taken at Sea and 


party is puniſhable by our Law. 
XXXI If che Admiralty claims ei- 


Juriſdiction, the Courts above 
will not intermeddle 


made to perſons ſpoiled at Sea. 


in cuſtody upon ſuſpicion of Pir 
— above on aHabea: Core 
pus may, if there be juſt cauſe,ei- 


| ther bail or diſcharge the, 
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8. I. þ Pirate is aSea-Thief, or Hoſtis bumani generis, who 
_ A for to enrich himſelf, either by ſurpriſe or open 
od force, ſets upon Merchants and others trading by Sea, 
5 ever ſpoiling their Lading, if by any poſſibility they can 
get the maſtery, ſometimes bereaving them of their 
lives, and ſinking of their Ships; the Actors wherein, 
Fully calls Enemies to all, with whom neit ber Faith nor. Oath 


II. By the Laws of Nature Princes and States are re- 
ſponſible for their negle&, if they do not provide Ships 


and if Pardens touching the 


brought to Land, whether the 
| ther an original, or a concurrent © 


XXXII. Sati:fafion of old, how 
| XXXIII Perſons 720 ditained 
P 


k , 


of War, and other remedies for the reſtraining of theſe r the offen- 
fort of Robbers; but how far they are bound, either by ders could be 
the Civil Law or Common Law of this Kingdom, may be found, they 
ſome queſtion : for it is agreed they are not the cauſe of _ | 

the unjuſt ſpoil that is committed by them, nor do they Juſtice 22 
partake in any part of the plunder; but if a Prince or they have any 
State ſhould ſend forth Ships of. War, or Commiſſions for Eſtate, the 
repriſe, and thoſe inſtead of taking prizes from the Ene. ſame ought to 
my, turn Pirates and ſpoil the Subjects of other Friends, - howto "W 
there has been ſome doubt, whether they ought not to of che damage, 
9 D 2 ale | 
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make ſatisſaction to the Parties injured, in caſe the offen- 
ders ſhould prove unable: ſurely there is no more reaſon 
for this e * firſt; ſeein 1 and States 
1 may give all their Subjects power to ſpoil the Enemy, nor 
N is A a Permiſſion p49 cauſe why damage was done to 
upon the gi- our Friends, when even private men, without any ſuch 
ving forth of permiflion, might ſend forth o_ of War; beſides it is 
ſuch Commif- j mpoſſidle that Princes or States ſhould foreſee, whether 
_—_ cbekſame. they would prove ſuch or not; nor can it be avoided, but 
if poſſible. we muſt imploy ſuch, otherwiſe no Army or Fleet could 
Theyare gene · be prepared; neither are Kings to be accuſed if their 
rely ir _ Soldiers or Mariners wrong their Confederates, contra- 
I OO ry to their commands, though they are obliged to pu- 
War breaks niſh and yield up the offenders, and to ſee that legal 
Forth, and reparation be made out of the Eſtate of the Pirates. If 
commanded, Letters f Marque Or Reprixal be granted out to a Mer- 
fame t chant, and he furniſhes out a Ship with a Captain and 
forth without Mariners, and they inſtead of taking the Goods or Ships 
| «Commiſſion. of that Nation againſt whom their Commiſſion is awarded, 
Conftit.Gallis take the Ships and Goods of a Friend, this is Piracy; 
ae” at and if the Ships arrive in England, or in any other of His 
Ani 1583, Majeſties Dominions, the ſame ſhall be ſeized, and the 

cap. 44. Vide Owners for ever loſe their Veſſel f. | 

oh 1 it. Auni 1543. cap. 44. Vide 21. Article at the Treaty at Breda be. 
my —— Holland, nd the 1 Article in the Marine Treaty at London 1674 
+ _ 7 Je. in B. R. Roll; fol. 539. Vide Sir Francis ofoor's Reports, 1 Jac. Walthan 
ver gar. 


— 


From hence it is, that Princes and States are very cau- 
tious upon this we call Fure Belli privati, how they engage 
themſelves, or thoſe who ſeek reparation for wrongs be- 
fore received ; for the Perſon mjured governs not the 
action, but devolves the power to ſome other hired for 
that particular uſe, whoſe Law is no more than this, There 
in moſt right where is moſt pay or prize. Unhappy ſtate of 
man, Whoſe fupport and living is maintained only by 
expoſing himſelf to death, a Calling that nothing can 
make honeſt, but the higheſt neceſſity or pious charity 
And therefore thoſe that iſſue forth ſach ſort of Commil- 
ſions, generally take Caution for their returning within 

2 convenient time, and not to wander in that unhappy 


condition, | 
| HI. Though 


1 
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\ III. Though rome are _ Enemies, yet * they 1 
not properly ſo termed : For be is an Enemy, lays Cicero, Lg. Hefter de 
who * mee a Court, . a Treaſury, Conſent and verb. ſignif. 

) Concord of Citizens, and ſome way, if occaſion be, of Peace and 

n League; and therefore a Company of Pirates or Free- 

s booters are not a Commonwealth, though perhaps they 

r may keep a kind of equality among themſelves, without 

it which no Company is able to conſiſt; and though it is fel- Lig. Heſftiz 4. 
d dom they are without fault, yet they hold ſociety to main- i. ,- 
ir tainright, and they do right to others, if not in all things 

. according to the Law of Nature (which among many peo- 

4 ple is in part obliterated) atleaſt according to agreements 

al made with many other Nations : or according to Cuſtom: 

If So the Greeks at what time it was accounted lawful to take 

5s ſpoil at Sea, abſtained from ſlaughter and depopulations, 


* and from ſtealing Oxen that plowed, as the Scholiaſt upon 
ps Thucydides obſerves, and other Nations living alſo upon 


q the ſpoil when they were come home from Sea, ſent unto 
* the Owners to redeem (if they pleaſed at an equal rate) 
15 what they were robbed of at Sea: and at this day, if a 


* Ship hath the Emperor of Barbamꝰs protection, the Pi- 
2 rates of that Nation (if they ſeize) will reſtore, and if 
there be no protection, yet if taken within ſight of their 


be. Caſtles, the Prize is not abſolute; but if feſiſtance is 
made, and there be a Caption, ſhe then becomes the b 
Captors for ever, 4. tbe price of blood. Þ v 
IV. Again, Pirates that have reduced themſelves into + 
"A a Government or State, as thoſe of Algier, Sally, Tripoli, Tu. 
190 145, and the like, ſome do concerye ought not to obtain ” 
4 the Rights or Solemnites of War, as other Towns or 
* places: for though they acknowledge the Supremacy of 
"ad the * Port, yet all the power of it cannot pes on them * conf antine. | 
here more than their own Wills voluntarily conſent to. The ple, generally 
* famous Carthage having yielded to the Victorious Scipio, fo called, 
by did in ſome reſpec continue, and began to raiſe up her 
ban drooping Towers, till the knowing Cato gave Counſel for 
ty! the total extirpation ; out of the Ruines of which aroſe 


mil Tunis, the n Ghoſt of that famous 3 who 
hin now, what open Hoſtility denied, by Thieving and Piracy 
op continue; as ſtinking Elders ſpring from thoſe placeswhere 
noble Oaks have been felled ; and in their Art are become 

ugh luch Maſters, and to that degree as to diſturb che mightieſt 
D 3 Nations 
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| Nations on the Weſtern Empire ; and though the ſame is 
| ſmall in bigneſs, yet it is great in miſchief: the conſidera. 
Fuller's Holy tion of which put fire into the breaſt of the aged Lewis IX. 
___ + to burn up this neſt of Waſps, who having equipt out a 
cn Fleet in his way for Paleſtine, reſolved to beſiege it: where. 
upon a Council of War being called, the queſtion was, 
55 Whether the ſame ſhould be ſummoned, and carried, it 
TG ſhould not; for it was not fit the ſolemm Ceremonies of War 
ſhould be laviſbed away on a company of Thieves and Pirates. 
Notwithſtanding this, Tunis and Tripoli and their Siſter 
Alzier do at this day (thor gh neſts of Pirates) obtain the 
Ofober.s." Anne Tight of Legation, and Sir John Lewſon did conclude 2 
1602. But by Peace between his Majeſty by the Name of the moſt 
the Turk 12 Serene and Mighty Pꝛince Charles the Second, by the Grace 
Core oe F God King of Great Byitain, France, and Ireland, De- 
Gealed in the Fender of the Faith, &c. and the moſ# Excellent Signiors Was 
preſence of homet Baſhaw, the Divan of the Noble City of Tu- 
Almighty nis, Hagge Muſtapha Dei, Mozat Bei. and the reſt of the 
| _ in che Soldiers in the Kingdom of Tunis: and with them of Tri- 
noble City? of poli by Sir Jobn Narborough ' by the Name of Halil Ba: 
Tunis, the laſt ſhaw, Jbzahim Dey, Aga, Divan, and Governcurs of the 
day of the Neble City and Kingdom of Tripoli in Barbary. So tha 
_ now (though indeed Pirates) yet having acquired the te. 
of His g. putation of a Government, they cannot properly be e. 

* Mar. 5.167 ſteemed Pirates but Enemies. 


and (afterwards May 1. 1676. by the Turks) being the 26th. day of the Moon 2 
phire, and the year of the Hegirs 1087. / 


V. Pirates and Robbers that make not a Society, i. e. 
ſuch a Society as the Law of Nations accounts lawful, 
are not to have any ſuccour by the Law of Nations. Tibe- 
rius, when Tacfarinas had - to Legates to him, he was 
| diſplcaſcd that both a Traitor and a Pirate ſhould uſe the 
Tacit. Annal.z. manner of an Enemy, as Tacitus hath it; yet ſometimes 
Ceſar lib. 3. de ſuch men (Faith being given them) obtain the right of 
Bello Civ. Legation, a the Fugitives in the Pyrenean Foreſt, and the 
Hift. Republ.  Bauditti at Naples; and Solyman the Magnificent, having 
Vier, fel. 91. entertained Barbaroſſa the famous Pirate, ſent word to 
the Venetians, that they ſhould uſe him and efteem him no more 

as a Pirate, but one of their own Port. . 2] 
VI. If a Ship is affaulted by a Pirate, for redemption 
of which the Maſter becomes a Slave to the Captors, by 
| the 
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the Law Marine the Ship and Lading are tacitly obli d Leg. d Lage 
for his redemption by a — neral contribution. But 2 N yn 
Pirate ſhall feign himſelf ſtronded, and to decoy the Mer- ; p;,.-; cc 


chant Man for his relief, ſhall fire tris Guns, or wave his 
Colours, who accordingly varies his courſe for his afli- 
ſtance, and the Pirate enters him, for redemption of 
which he becomes a Slave to the Pirate, there contribu- 
tion * not be made, becauſe it was his folly to be ſo 
decoy d. 
It, By the Civil Law a Ranſom promiſed to a Pirate, 
if not complied with, creates no wrong, and the reaſon 
iven is, for that the Law of Arms is not communicatedto 
fach, neither are they capable of enjoying that privilege 
which lawful Enemies may challenge in the Caption of 
another: however this hath its meaſure; for a Pirate may 
have a lawful poſſeſſion, the which he cannot be denied 
(if injury or wrong be done him) to claim the benefit of 
Law, but the reaſon of that ſprings ſrom a more noble 


dempt a. 


Fountain, which is his taking a legal courſe, for by that 
he hath ſubmitted to the Magiſt rate, and paid obedience 


to the Laws in demanding Juſtice; - belides, the fame is 
not done ſo much in favour of the Pirate as in hatred of 
him who firſt commits the wrong. AuguHtus the Empe- 
ror having proclaimed a reward of ten Seſtercey to be 
2 him that ſhould bring in Coracotas the famous Spaniſh 

Irate,-who having notice of the ſame, voluntarily comes 
and preſents himſelf before the Emperor, and demands 
the promiſed reward, and the queſtion was, whether 


death or the Seſterces were to be his reward: The Empe- 


Bodin, I, 1. 4. 1 


ror gave Judgment, that the ſumm promiſed ſhould be 


paid him, for otherwiſe in taking away his life he ſnould 
deceive him of the ſumm promiſed, which would, in ef- 
fe, violate the publick Faith given to him, who of him - 
{ef offered himſelf unto the tryal of Juſtice. 

A Pirate attaques a Merchant-Man, and enters her, for 
redemption of which the Maſter gives his Oath, at 


a time and place to pay the Pirate a ſumm certain; by 


ſome ir hath been held, that the Maſter commits not per- 
ry, if the price promiſed for redemption be not 
rought according tothe Oath, becauſe a Pirate is not a 
determinate, but a common Enemy of all, with whom 
neither Faith nor Oath is to be kept: but that is no * 
| M4 or 


Legs bons fides 
D. Expoſe 


4 for the aſſoiling of the Vow: far — 7 the perſon be 
deficient, yet the Juſt God is concerned; nor can that 
perſon th at hath promiſed a thing, ſatisfie his Conſcience 
after he hath once delivered it to him, to recover it back 
again; for the words in an Oath, as to God, are to be 
underſtood moſt ſimply, and with effect; and thereforę 
he that returned ſecretly to the Enemy, and again depar- 
ted, made not good his Oath concerning his return. * 
VIII. If an Engliſh Man commit Piracy, be it upon 
the Subject of any Prince ar Republick in amity with 
the Crown of England, they are within the purview of 
On a Commiſ the Stat. of 28 H. 8. and fo it was held Where one Winter- 
lion grounded ſo», Smith, and others, had robbed a Ship of one Ma- 
on the Stat. a- turine Gantier, belonging to Bourdeaux, and bound from 
warded. _ thence with Frewch Wines for England, and that the ſame ' 
- ba 28 Ez. was Felony by the Law Marine, and the parties were 
WT convicted of the ſame. | | | 
IX. And ſoit is if the Subject of any other Nation or 
Kingdom, being in amity with the King of England, 
commit Piracy 'on the Ships or Goods of the Engliſh, the 
ſame is Felony, and puniſhable by virtue of the Stat. and 
ſo it was adjudged, where one Careleſs, Captain of a 
French Man of War of about 40 Tuns, and divers others 
| ſetting upon four Merchant Men going from the Port ok 
Rot. Adm, an · Briſtol to Caermart ben, did rob them of about 1000 J. for 
w 28 Flix. m. which he and the reſt were arraigned, and found guilty 
„of the Piracy. „GC PET EIS, 9p 
Normandy was But before the Star. of 25 Ed. 3. if the Subjects of a Fo- 
loſt by King reign Nation and ſome Engliſh had joined together, and 
- John, and out had committed Piracy, it had been Treaſon in the Eng iſh, 


wot? 5. wi and Felony in the Foreigners: And ſo it was ſaid by Sbard, 


King of Exg- where a Norman being Commander of a Ship, had, toge- 
land, and they ther with ſome Engliſh, committed robberies on the Sea, 
eee nog being taken, were arraigned and found guilty ; the Nor- 
es of man of Felony, and the Engliſh of — om who accor- 
fole plac 25. per dingly were drawn and hang d. But now at this day they 
Shard. Vid. both receive Judgment as Felons by the Laws Marine. 
2 H. 5. cep. 6- - X. If the Subjects in enmity with the Crown of England 
be Sailersaboardan Engliſh Pirate with other Engliſh, and 
then a robbery is committed by them, and afterwards 
are taken; it is Felony without controverſie in the Engliſh, 
but not in the Strangers; for they cannot be tryed by 
III) /f. 500.” > - Mes, oo 
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vertue of che Commiſſion upon the Statute, for it was 


no Piracy in them, but the depredation of an Enemy, 


ſor which they wot. rents a Trial by Martial Law, 

and judgment accordingly. | | 
XL Piracy CERT be the Subjects of the French . 2 

King, ar of any other Prince or Republick, in amity , wo ph aſe of 

with the Crown of England upon the Britiſh Seas, are Ri Grime 

puniſhable properly by the Crown of England only, for bald in remper. 

the Kings of the 3 have iſtud regimen & dominium ex- £4. 1. Cited in 


cluſve of the Kings of France, and all other Princes and + Inftit, aw, 


142. in C. 
States whatſoever. 0 | 
XII. If Piracy be committed onthe Ocean, and the Pi- 1, mene 


rates in the Attempt there happen to be overcome, the 

Captors are not obliged to bring them to any Port, but 9 — 

may expoſe them immediately to puniſhment, by hang- fi, & ſermone 

ing them up at the Main-yard end before a Departure; 9 & Juris ; 

for the old natural Liberty remains in Places where are 74,0... 

no judgments, quetics nulls 
And therefore at this Day, if a Ship ſhall be on a Voy- j«dicis eufteri- 

age to the Weſt- Indies, or on a Diſcovery of thoſe Parts e, rew nebis 

of the unknown World, and in her way be aſſaulted by 22, wind: 

a Pirate, but in the Attempt overcomes the Pirate, by? 

the Laws Marine, the Veſſel is become the Captors ; 

and they may execute ſuch Beaß of prey immediately, 

without any Solemnity of Condemnation. If we re- 

ſpect expletory Juſtice, it cannot be denied, but for the 

Conſervation of Ship and Goods, a Pirate invading ' 

may be ſlain, for the inequality between theſe thing; 

and life is made up in favour of the innocent, and 

by hatreg to the injurious : whence it follows, if we 

regard only that right, that a Pirate running away. 

with ſtoln Goods, if they cannot otherwiſe be reco- 

vered, may be ſunk. Demoſthenes ſaid, It is very bard On in A. 

and unjuſt, and contrary both to the written Lawe and Rt 

the common Rules among ſt men, not to be ſuffered to uſe 

jou againſt bim who in a hoſtile manner bath taken my 


1. ˖ 
XIII. So likewiſe, if a Ship ſhall be aſſaulted by Pirates, 1 f. er D, 
and in the Attempt the Pirates ſhall be overcome, if the 2d merur. 
Captors bring them to the next Port, and the Judge open- © 
ly rejects the Tryal, or the Captors cannot wait for the 
Judge without certain peril and loſs, Juſtice may be done 
4 9 eee 
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Honerius & upon them by the Law of Nature, and the ſame may be 
— there executed by the Captors. f | 0 


rum vigor Juri ſque publici tutels in medio conſtituta, ne quiſe ſchi ift permittire 
valeat . nulli C. de Judgis. + 1 25 


Caius Ceſar being but a private Man purſued the Pi- 
rates, by whom he formerly had been taken and ſpoiled 
by them, and making up to them with ſuch a Fleet as 
| he poſſibly in haſt could get ready, attacqued, burnt, and 

plurarch. ia deſtroy ed their Ships, and the Men he brought back to 

: an Anchor, where repairing tothe Proconſul to do Juſtice, 

and he neglecting, himſelf returned back, and there 

hang'd them up. | | 

IV. If a Pirate at Sea affault a Ship, but by force is 

prevented entring her, and in the attempt the Pirate hap- 

- pens to'ſlay a perſon in the other Ship, they are all Prin- 

» cipal;inſucha Murder, if the Common Law hath Juriſdicti· 

on of the cauſe: but by the Law Marine, if the Parties are 

known, they who gave the wound only ſhall be principals, 

Ralph Wil. and the reſt acceſſories * ; and where they have cogni- 

— zance of the principal, the Courts at Common Law will 
der of one fend them their acceflory, if he comes before them f. 


John Terrey; and Bridger, Black, and others as Acceſſories. Rott. Admir. 28 Elis. 
. 24. | Telverton fol. 134, 135. 85 


VXV. If a Spaniard rohs a French Man on the High Sea, 
— fills m7 both their Princes being hen in amicy, and they likewiſe 
Penn with the King of England, and the Ship is brought into 
ſunt, quanquam the Ports of the King of England, the French Man may 
abboftibus oceu- proceed Criminaliter againſt the Spaniard to pyniſh him, 
pate, _— and C:v;liter to have Reſtitution of his Veſſel: but if the 
Sa on Veſſel is carried intra Præſidia of that Prince, by whoſe 
Grotius de ju · Subject the ſame was taken, there can be no proceeding 
re Belli ac Pa- Civiliter, and doubted if Criminaliter; but the Frenct- 
ge — 5 Man | muſt reſort into the Captors or Pirates own Coun- 
1h. R. Marſh' try, or where he carried the Ships, and there proceed. 
| Reports. Þ Leg. Haften & Leg. Latrenes O, de Cap. Leg. peſlim. à Piratis cad. Tit. 
The Caption A Dutcb- Man, but Naturalized by the Duke of Savoy, 
Add 1665. and living at Villa Franca in his Dominions, procures a 
wy — Commiſſom from the States of Holland, and coming to L. 


672. upon which there wa: an Appeal to the Duke of vrt; but nothing came 
of it. Rott. Admir. in An. ſupradick. N TIVES nt 


Ehen 
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g born, therg rid with the Colours and Enſigns of the Duke 
of Savoy; the Ship Diamond being then in Port, and having 
received her lading. was afterwards in her Voyage home 
ſurpriſed by that Caper, and brought into Villa Franca, 


and there condemned and fold to one Poleman ; which 


Ship afterwards coming for England, the Plaintiffs having 

Notice, made a ſeizure, arid upon Tryal Adjudication 

paſſed for the Plaintiffs, the original Proprietors : For 

tho? the Ship of War and the Captors were of Savoy, 

and carried thĩither; yet being taken by virtue of a Datch 

Commiſſion, by the Law Marine, ſhe muſt be carried infra 

Prefidia of that Prince or State by virtue of whoſe Com- 

miſſion ſhe was taken. Nor can ſuch carrying of the En- 

ſigns or Colours of the Duke of Sawoy, who was then in 

amity with the Crown of England, or the Commander, 

though a Subject of that Prince, make him a Pirate, or 

ſubject them or thoſe to whom they have transferred their 

intereſt of the Prize, any ways to be queſtioned for the * guipred. 3. 

ſame Criminaliter; for that the original quoad as to the ta- port. fol. 28. 

king was lawful, * as one Enemy might take from another ; Cale of S, 

but Civiliter the ſame might be, for that the Captor had 9. Sie 

not entitled himſelf to a firm poſſeſſion t And therefore ;, lf ac pore; 

in all caſes where a Ship is taken by Letters of Marque or lib. 3. cop. 9. 

Piracy *, if the ſame is not carried infra Prefidia of that 1 15. & 16, 

Prince or State by whoſe Subject the ſame was taken, the by ooh 22 

Owners are not diveſted of their Property, but may re- pw 2 8 

ſeize whereſoever they meet with their Veſſels. Weftens C. 

XVI. If a Pirate attacques a Ship, and only takes away | 

ſome of the Men, in order to the ſelling them for ſlaves, G3 Inf 3 

this is Piracy by the Law Marine; but if a Man takes 15.8. 1428 

away a Villain or Ward; or any other Subject, and ſells Caley's C. but 

them for ſlaves, yet this is no robbery by the Common Black Mail 

eee 
Cumberland, Northumberland, and Wiftmorland was Felony 43 Eliz — 13. 

XVII If a Bale or Pack of Merchandiſe be delivered to 

a Maſter to carry over Sea to ſuch a Port, and he goes away 

with the whole Pack or Bale to another Port, and there _ 

ſells and diſpoſes of the ſame, * the fame is no Felony. *F Naut aCaup. 

But if he opens the Bale or Pack, and take any thing gut, L 1.ſc#.3.5196. 

animo fin andi, the ſame may amount to ſuch a Larceny. Sni b. 10. 

as he may be indicted in the Admiraliy, though it amounts 13+ - 

not 


% 
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23 Ed.4.9. not to a Piracy. Vet if ſuch a Maſter of Ship ſhall carry 
1 b. „ the Lading to the Port appointed, and after retakes the 
{ef recepit. Whole Pack or Bale back again, this may amount to a 

| Piracy; for he being in the nature of a Common Carrier, 
Ce. 3. 1»f.107. the delivery had taken its effect, and the privity of the 
108. Balement is determined. | 
44+ E..3-14 XVIIL If a Pirate ſhallattaque a Ship, and the Maſter 
N _ Lee. Rbo for the Redemption ſhall give his Oath to pay a ſumm 
ae ja8. J. 2. f. certain; though there be no taking, yet is the ſame Pira- 
i navis a Pi- cy by the Law Marine; but by the Common Law there 
ratis redempis muſt be an actual taking, though it be but to the value of 
* 2 Penny, as to a Robbery on the High-way. 

If a Ship ſhall ride at Anchor, and the Mariners ſhall 
be part in their Ship-boat, and the reſt on the ſhore, and 
none ſhall be in the Ship; yet if a Pirate ſhall attaque her 
and rob her, the ſame is Piracy. 
XIX. A Merchant procures Letters of Marque or Repriſe, 

and then delivers the Commiſſion to perſons to endeavour 

a ſatisfaction; if ſuch perſons commit Piracy, the Veſſel 

Trin. 7. * 1 is forfeited without controverſie : But the Merchant is 
= > yo a * no wy liable to make fatisfaQtion ; far though the Supe- 
coli Gallie riour ſhall anſwer for the Actions of his Miniſters or Ser- 
cow. 3. tit. 3. vants, yet that is introduced by the Civil Law ; but this 
conſtit anni queſtion muſt be decided by the Law of Nations, by virtue 
7 N ban. Of which ſuch Commiſſions are awarded or granted, the 
cis Moor Re- Which does exempt any Man to anſwer for the Damages 
ports Wal- of his Servants, unleſs he foreknew that they would com- 
tham verſ. mit ſuch a Piracy or Spoliation, or any way have abetted 
Mulgar. , or conſented to the ſame, which right may be forfeited, 
and the Ciwil Law let in to acquire ſatisfaction: And yet 

Vide the very in the Caſe of Sir Edmond Turner, and Mr. George Carew, 
| 1 who having Letters of Reprizal againſt the Dutch, Mr. 
Letters of Carew by Indorſement on the back- ſide of the Letters pa- 
Marque fol. tents did nominate and appoint one Tyrence Byrne to exe- 
32. , cute and perform all ſuch acts and things as by force of the 
Letters Patents he might lawfully do: Tyrence Byrne pro- 

vides Ship ang Crew, and being at Sea takes a certain Ship 

belonging to Bruges called the Godelife, and there was 

| ſome probable cauſe of ſuſpicion, yet not enough to War- 
Hill. 30, 31. rant a Condemnation : Whereupon the owners having 
TED lan had ſentence of Reſtitution libelled in the Admiralty againit 
dir Edmond Turner, Mr. Carew and Byrne, for Damages; 
* pon 


14 E. 3. Cor. 
115. 
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upon which a Sentence was given againſt the Defen- is. l. 1. c. 2. 
dants, who Appealing, the Delegates confirmed the firſt . 15. 
Sentence. . (5-008 
XX But if a Ship ſhall be at Sea and inneceflity, ifſhe — — 1 _ 
attaques another Ship, and takes out ſome Victuals, Ca- 2K — 
bles, Ropes, Anchors or Sails, (eſpecially if that other ,,,p,r f. gd 
Ship may ſpare them) this is not Piracy; but then the air. D. de incen. 
Party muſt pay ready Money for ſuch things, or give a Lg. quemad- 
Note or Bill for the payment of the value, if on this _— L 
ſide the Straits of Morocco, within four Months, if be- nales. 42, 
yond within twelve Months. | H. 8. cap. 4. 
XXI. By the Law Marine, if Goods are taken by a Pi- Per Leg. Pom» 
rate, and afterwards the Pirate attaques another Ship, but 29%%s de acqu. 
in the Attempt is conquered, the Prize becomes abſo :- 
lutely the Captor's, ſaving the account to be rendred to 
the Admiral. And it is accounted in Law a juſt Caption 
of whatſoever may be got or taken from ſuch Beaſts of 
prey, be the ſame in their own or in their Succeſſors Po 
ſeffion. But then an account ought to be rendred to the g. Malier, 
Admiral, who may (if they happen to be the Goods of es. cop. & poft. 
the Fellow-ſubje& of the Captors, or of Nations in 
amity with his own Sovereign) make reſtitution to the 
Ovyner, the coſts and charges, and what other things in 
equity ſhall be decreed to the Captor, firſt conſidered 
and deducted. | 
XXII. By the Statute of 27 Edw. 3. cap. 1 J. if a Mer- 27 E. 3. 6 13 
chant loſe his Goods at Sea by Piracy, or Tempeſt (not 
being wrackt) and they afterwards come to Land; if he 
can make proof they are his Goods, they ſhall be reſto - 
red to him in places Guildable, by the King's Officers 
and fix Men of the Country; and in other places by 
the Lords there and their Officers, and ſix Men of the 
Country, | | 
This Law hath a very near relation to that of the Ro- 
mans, called De Uju-Captione, or the Atinian Law; for 
Atinius Enacted, That the Plea of Preſcription: or long 
poſſeſſion, ſhould not avail in things that had been ſtoln, 
but the intereſt which the right Owners had ſhould re- 


main perpetual ; the words of the Law are theſe, Cuod Sigerins de Ju- 


ſarreptum eſt, ejus rei æterna auctoritas eſſet, where by Au- 0 1. 1 
ctoritas is meant Jus Dominii. | 11. 
XXIII. Yet by the Common Law of England, i. | 2: _ 
4 k ; 


1 
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Mich. 13 Jae. held, That if a Man commit Piracy upon the Subjects of 
in B.R. Sir 8 another Prince or Republick (though in League wi h us) 
gell, A. and brings the Goods into England, and ſells them in a 


Roll's As | 
— — Market Overt, the ſame ſhall bind, and the Owners are 


fel. 5 30. for ever concluded, and if they ſhould go about in the 
: Admiralty to queſtion the Property, in order to Reſtitu- 
tion, they will be prohibited. _ 5 
XXIV. This offence was not puniſhable by the Common 
Law, as appears by the preamble of the Stat. of 28 H. 8. 
cap. 15. but the ſime was determined and judged by the 
Admiral, after the courſe of the Civil Law z but by torce 
of the faid 4#, the fame is inquired of, heard, and de- 
termined according to the courſe of the Common Law, 
as if the offence had been committed on [.and. 
XXV. This Act does not alter the offence, or make 
the offence Felony, but leaves the offence as it was before 
Coke 3. infiit. this Act, viz. Felony only by the Civil Law, but gi- 
tit. Aamir. veth a mean of Tryal by the Common Law, and inflicteth 
wan of Death, as if they had been attainted of any Fe- 
ony done upon the Land. The Indictment muſt men- 
tion the ſame to be done upon the high Sea. 
M ore 766. XXVII. A Pardon of all Felonies does not extend to 
But if the Par. this offence, hut the ſame ought eſpecially co be named; 
ty mea and tho? there be a Forefeiture of Lands and Goods, yet 
Dl and not there is no corraption of Blood, nor can there be an Ac- 
before the ceſſory of this offence, 2 peg by virtue of this Statute; 
Commiſſion- but if there be an Acceſſory upon the Sea to a Piracy, 
ers, then there ie muſt be tryed by the Civil Law. 
def Poder The Statute of 35 H. 8. cap. 2. taketh not away this 
forfeiture of Statute for Treaſons done upon the Sea, nor is Clergy allow- 
Lands; quod able to the Party on the Statute 28 H. 8. vide 14 Fac. in 
note. Co Inflit. B. R. Moore 756. plac. 1044. | 
en Though a Port be Locus publicus ut pars Oce- 
§. 29. x 1 5 Pp 
ani, yet it hath been reſolved more than once, that all 
Ports, not only the Town, bur the Water is infra corpus 
Comitatus. . 
Hyde and o. IfaPirateenters into a Port or Haven of this Kingdom, 
1 and a Merchant being at Anchor there, the Pirate aſſaults 
38 him and robs him, this is not Piracy, becauſe the ſame is 


of the Merchandize of one Mr. Aſs, « Merchant in London; and they were in- 
dicted ſor it at the Common Law, and were found guilty of the ſame, une 22 
Car. 2. at the Old Ba. | | 


not 
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not done ſuper altum Mare; but this is a down-right rob- | 
bery at the Common Law, for that the Act is infra corpus 
Comitatns, and was inquirable and puniſhable by the Com- 
mon Law,” before the Statute of 28 H. 6. cap. 15. 

XXVIII. So if ſuch a Piracy or Robery be made in a Sir an. Moore 
Creek or Port, in ſuch caſes it has been conceived, that 756. 1 Je. 
Clergy is allowable upon the Statute of 28 H. 8. but if it An tb He 
be done ſuper altum Mare, there no Clergy is allowable ; s ſo ruled 
howbeit, if ſuch a Robbery be committed on great Rivers þy the opini- - 
within the Realm, which are lookt upon as common on of Sir Lye. 
High-ways, there perhaps o_ may not be granted, "*/7enkinyand 


and fo it was rul'd in the aforeſaid Caſe of Hyde, who _y EI the 


with a parcel of Men, came one Night in Boat in the Judges, upon 
River of Thames, and under the Colour of Preſs-Maſters, the Piracy 
Boarded the Ship of one Captain Slue, and rob'd her, * by 
and for which being taken and tried at the Ola- Baily, by — — . 
the greater opinion of the Judges there preſent, 22 Car. was, after- 
2. had Clergy denied him. By the Pardon of all Felo- wards execu- 
nies, at the Common Law, or by the Statue-Law, Fe 2 674. 
ſuper altum Mare is not pardonable; for though the King oy thy. = 
may be pardon this offence, yet being no Felony in the 3 x4, . 
de par 7 8 Y 9 H. 4. 2. 
eye of the Law of this Realm, but only by the Civil 
Law, the Pardon of all Felonies generally extends not 
to it; for this is a ſpecial offence, and ought eſpecially 
to be mentioned. . | | 
XXIX. A Man attainted by virtue of that Statute, for. 9 f. , 28. ci- 
ſeits his Lands and Goods, yet there works no corruption ted in Coke's 3, 
of Blood, by virtue of that Attainder; nor can there be 1ſfit. fel. 113. 
any Acceffory of Piracy by the Law of this Realm; but 
if it falls out that there' is an Acceſſory upon the Sea, 
ſuch Acceſſory may be puniſhed by the Civil Law, before 
the Lord Admiral, but he cannot be puniſhed by virtue 
of this Act, becauſe it extends not to Acceſſories, nor 
makes the offence Felony. 5 
XXX. If one ſteals Goods in one County, and brings 28 giz. Eu- 
them into another, the Party may be indicted in either lens Caſe ci- 
County; but if one commits Piracy at Sea, and brings ted 3- 4aflit. 
the Goods into a County in Exgland, yet he cannot be Nu. 
indicted upon the Statute, for that the original taking 


was not Felony, whereof the Commen Law took cogni- 
Zance. : | 


XXXI. If a Man i» taken on ſuſpicion of Piracy, and - 
| BEES Bi: 
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Marſb's Caſe Bill is preferred againſt him, and the Fury find gnoramus; 
ins fas if the 2 of Anny will not diſcharge him, the 
a Court of King's Bench will grant a Habeas Corpus, and if 

there be —_—_ cauſe, — him, or at leaſt take Bail 
for him: But if the Court ſuſpects that the Party is guilty, 
perhaps they may remand him; and therefore in all caſes, 
where the Admiraliy legally have an original, or a con- 
current Juriſdiction, the Courts above will be well in- 
formed before they will meddle. 

If a Man be in cuſtody for Piracy, if any aids or aſſiſts 
him in his eſcape, though that matter is an offence at 
Telverton 134, Land, yet the. Admiralty having Juriſdiction to puniſh the 
235. Scading's principal, may have likewiſe power to puniſh ſuch an 
Caſe, Tench Offender, who is lookt upon quaſi an Acceſſory to the 
* 1 Piracy; but to reſcue a Priſoner from an Officer of 
171, 340. theirs, they may examine the cauſe, but 'they cannot 

proceed criminally againſt the Offender. 
50 Eliz.z.psr. XXXII. Ancientiy when any Merchants were robbed 
2 Dorſ. 24. de at Sea, or ſpoiled of their Goods, the King uſually iſſued 
r ee out Commiſſions under the Great Seal of England, to inquire 
Aercasoribur: Of ſuch depredations and robberies, and to puniſh the par. 
ſuper mare de- ties; and for frauds in Contracts, to give Damages to the 
redet. Parties, and proceed therein ſecundum Legem & conſuetu- 
. K. U n. dinem Anglia, ſecundum Legem Mercatoriam, & Legem 


ic oF = Maritimam ; all three Laws included in the Commiſſions. 


ae Dunſtaple, a Citizen of Winton. Pat. 32 E. 1. m. 4. Dorſ. pro Willielmo Perin & 
Domengo Perez, Mercatoribus. | | 


Poſeb.13. 78. XXXIIL The Courts of Wefminfer have a Sovereign 


in B. R. K n 2 . : 2 ; : 
ver. Mar ug power to inquire after the Liberty of every Man, and that 


Bulfired, 3 paz, he ſhould not be deprived of the ſame wirhgur juſt cauſs; 
fol 27. and therefore as in other Capital cauſes, fo likewiſe in 
this they may ſend their Habeas Corpus to remove the Body 
ol any committed upon ſuch an account, and if they ſee 
a juſt cauſe, they may either bail, or diſcharge, or re- 

mand, as the matter ſhall ſeem juſt before chem. 
And altho' the Statute of 28 H. 8. c. 15. does not alter 
© the offence, or mak? the offence Felony, but leaveth the 
| Coke 3 infhir. offence as it was before that Statute.(viz, ) Felony only by 
fol. 112. the Civil Law, and gives a mean of Trial by the Common 
1 8 ' Law,and inflictech ſuch pains of death as if they had been 
eb. 18, 680. . "I - 
CaſcufCormproy attainted Of any Felony ; yet it was reſvlved * by all the 
Gwyther & al. Judges, 


5 a | Of Piracy, 1 s 
Judges, and the reſt of the Commiſſioners then preſent, 
that His Majeſty having granted Letters of Reprizal to 
Sir Edmond Turner and George Carew, againſt the Subjects 
of the States General of the United Provinces, and that. af- 
terwards that Grant was called in by Proclamation, then 
mortified in the Treaty of Breda, and afterwards ſuper- 
ſeded under the Great : That Carew (without Tur- 
ner) having deputed ſeveral to put in Execution the ſaid 
Commiſſion, who accordingly did; and being indicted 
or Piracy, the ſame was not a Felonious and a Pirati- 
| Spoliation in them, but a Caption in order to an Ad- 
judication; and tho the Authority was deficient, yet 
not being done by the Captain and his Mariners, animo 
deprædandi, they were acquitted. 
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TheRight of the Flag, as to the acknowledging 


the Dominion of 
I. Conſider ations general az in 11. 


fference to the ſame. 


I. Whether Princes may have an 
- excluſive Property in the Ses. 
III Thet ſuch an excluſi ue Domi- 


nien may be, and proved. 


IVV. Of the Sea, whether capable of 


Dri fion as the Land, 

V. Conſiderations general as in re- 
ference to Maritime Cities touch 
ing Sea- Dominion. 

VI. Of the Sea, by reaſon of its 
inſtability, whether capable of 

ſubjection 

VII. of the Demimion of the Bri- 
tiſh Sea aſſerted long before, and 
ever fince the Conqueſt of this 
Ile by the Romans. 

VII.. The Duty of the Flag, but a 


p. V. 


the Bꝛitich Seas. 


ef Haſtings declaring thet Cu 
| 2 obeiſance. - 

IX. Conſiderations bad on ſom 
Treaties, in reference to the af. 
ſerting the Duty of the Flag, 

X. Of the extent how far that duty 

I required and payable. 

XI. Of the duty of the Flag, mt s 
hare Honorary ſalute but a Right. 

XII. Of the importance and valu 
of the ſame as well in Natim 
Forergn, as in England. 


. 


XIII. Of the effect of ſuch a Right | 


a Sovereignty. Of the exit 
of this Dominion by the Law: if 
XIV. Of :he Duty of the Flag mt 
regarded as Civility, but em- 


manded as a Duty. 


_ conſecutive Acknowledgment of XV. Of the import auce of that ac- 
that Right, and of the Ordinance | knowledgement. 


- 


I. 


/ 


Fter the. Writings of the Iiuſtrious Selden. certain- 
ly it's impoſſible to find any Prince or Republick, 


or ſingle Perſon indued with Reaſon or Senſe, that doubts 
the Dmmion of the Britiſh Sea, to be entirely ſubje& to 
that Imperial Diadem, or the duty or right! of the Fla, 


which indeed is but a con/ecurive Acknowledgment of 


that ancient Swperiority : Let there have not been want- 
ing ſome, who though they have not queſtioned the for- 
mer, have highly aiſputed the latter. 

But there are ſome fatal Periods amongſt our Northern 


7 Regions, when the Inhabitants do become ſo brutal and 


prejudicate, that no obligation of Reafon, Prudence, 
Conſcience, or Religion can prevail over their Paſſions, 
eſpecially if they become the devoted Mercenaries of an 


| raviflein, implacable Faction, in oppoſition to all that can be c 


al- 
led 
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led either juſt or honourable; we need not ripe up the | 

Carriage of that late inſolent Son ot a Tallow- Chandler, | - 

whoſe Deportments made him no leſs inſupportable at 

home. than he was amongſt, Foreign Princes; the teſtimo- 

nies of his greateſt Parts and Abilities being no other than 

Monuments of his malize and batred to this Nation, and 

Records of his own folly. . But Princes are not to be 

wrangled out of their ancient Rigbes and Regalities by the 

ſubtil Arguments of Mit and Sopbiſery; nor are they to be 

ſupplanted or overthrown by Malice or Arms, ſo long as 

God and good Men will aſſiſt, in which his Sacred Majeſty. 

did not want, when he aſſerted his Right with the Blood | 

and Lives of ſo many Thopſands that fell in the diſpute, . 

II. That Princes may have an excluſive property in the So- | . 

10 vereignty of the ſe veral parts of the Sea, and in the paſſage, | 
Fiſhing and Shores, is ſo evidently true by way of fact, as no 

man that is not deſperately impudent can deny it: the 

Wh Conſiderations - of the general practice in all Maritime 

Countries, the neeeſſity of Order in mutual Commerce,and 

the Sæfety of mens perſons, goods, and lives, hath taught 

» f Wl even the moſt Barbarous Nat ions to know by the Light of 

oo WH bumane Reſon, that Laws are as equally neceſſary tor the 

. Government and Preſervation of the Sea, as thoſe that 
negotiate and trade on the firm Land; and that ro make 

a+ Wl Laws and to give them the Life of Execution, muſt of ne- 

cellity require a Supream Authority; tor to leave every part 

of the Sea and Shores to an Arbitrary and promiſcuous Uſe, 

without a correcting and ſecuring Power in caſeof wrong 

lich, or danger, is to make Men in the like Condition with the 

n Wl Fiſhes, where the greater devour and ſwallow the leſs. 

t to Ul. And though the Sea is as the High-way, and com- 

g. mon to all; yet it is as other High ways by Land or great 

t of Rivers are, which though Commer and Free, are not to be ges that Plea 

ant- ¶ «{urped by private Perſons to their own entire Service, but of ches for 

for- ¶ remain to the uſe of every one: Not that their Freedom the S, 
is ſuch, as that they ſhould be withone Protection or Go- Sovereignty 

the WE vernment of ſome Prince or Republick, but rather not ex 1 


and clade the ſame; for the true Enſign of Liberty and Free- _— dau. 
NC, ¶ dom is Protection frem thoſe that maintain it in liberty. Salden. * 
ions, IV. And as the Sea is capable of Protection and Go- : | 


f an verndert, ſo is the fame no lefs than the Land ſubject to 
cal. bs died ang Men, _ appropriated to Cities and 
| 2 Poten- 


Of the Flag⸗ 
Potentates, which long ſince was ordained of God as a 


thing moſt natural: whence it was that Ariftotle ſaid, 
That unto Maritime Cities the Sea is the Territory, hecauſe 


q „ 
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from thence they take their ſu ce and defence; a thing ; 
which cannot be, unleſi part of it might be appropriated in © 
the like manner as the Land is, which. is divided betwixt | 
Cities and Governments, not by equal Parts, or accord. , 
ing to their Greatneſs, but according as they are able n 
rule, govern, and defend them: Berne is not the greateſt 8 
City of Switzerland ; yer ſhe hath as large a Territory il 

as all the reſt of the Twelve Canton, put together: The 
Cities of Noremberg and Genoa are very rich and great, f 
yet their Territories hardly, exceed their Walls: and 
Venice the Miſtreſs and Queen of the Mediterranean, was p 
known for many Years to be without any manner of " 

Poſſeſſion on the firm Land. Ku 

V. Again on the Sea, certain Cities of great force i” 
The ſubſtance have poſſeſſed lar: e quantities thereof; others of little ll 
of what wasal- force have been contented with the next Waters. 4 
ledged by the Neither are there wanting Examples of ſuch, as not- . 
Hanſitatique - . * b . th 
Towns, at the Withſtanding they are Maritime, yet having fertile Lancs BMW... 
Vnetians aſſer-lying on the back of them, have been contented therewith F1 
ting of the So- without ever attempting to gain any Sea. Dominion; others Wl 
vereignty of who being awed by their more mighty Neighbours, have Wil; 
the Adriatick . V 
Inter re com. been conſtrained to forbear any ſuch attempt; for which 10 


munei, uti ipſe to Cauſes a City or Republick, though it be Maritim, 
Imperator nu. yet it may remain without any paſſeſſion of the Sea, God 
ue * hath inſtituted Principalities for thè maintenance of Juſtice 
mari piſcari, to the Benefit of Mankind; which is neceſſary to be ex 
aut navigare Ecuted as well by Sc a as by Land: S. Paul ſaith, that for 


prohibetur, & this cauſe there were due to Princes, Cuſtoms and Contri 
adverſus inhi- ht ions. | a 
bentem compet iet | 
act io injuriarum, I. 10. ſi quis in mare, I. injuriarum, ſef. ult. de injuriis, Sin [itt 
quoque communis ſunt J. 2. re diviſ. Quia ac cſſorium ſunt maris, 33 ſequi 
tur naturam Principalis, I. 2. de peculio. legat. c acceſſorium de reg jur. in 6. Ad litts 
maris igitur accedere quivis poteſt, non piſcandi tantum gratia, ſed etiam ** 6 
vrcupandi cauſa, I. quod in litt. de acquir rer. Dom. I. in li:t. . ne quid in loc. pub. Jo An- 
gelius J. C. ue repub. Hanſiat. par. 6. fol. 85. Edit. Francef. An Dom. 1641. But tbeſe 
arguments were eaſily anſwered by the Venetian Lawyers; > yen communil 
litterum reſtringitur ad populum, à quo occupata ſunt, lib. 3. ſe. littora. D. de quid i 
loc pub. Ita etiam communio maris: adeo ut per mare à nemine occupatum navigatio ſi 
omnino libera: per mare autem occupatum ab a:iquo Princ:pe ii liberam habeant navigativ 
nem qui ſunt illi Principi ſabjecti; alii ers eatenus;, quatenus idem Princeps permiztih 
Julius Pacius de Dom. maris Adriatici. | 
| { 
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It would be a great abſurdity to praiſe the well Govern- 
ment and Defence of the Land, and to condemn that of 
the Sta; nor doth it follow, becauſe of the vaſtneſs of the 
Sea, that it is not poſſible to he governed and protected: 
but that proceeds from a defect in Mankind ; for Deſarts, 
though part of Kingdoms, are impoſſible to be governed 
and protected, witneſs the many Deſarts of Africk, and 
the immenſe vaſtities of the New World. | 
VI. As it is a gift of God, that a Land by the Laws and 
publick Power be ruled, protected, and governed: fo te 
ſame happens to the Sea; and thoſe * are deceived by a * Grotizs mere 
groſs equivocation, who averr that the Land, by reaſon of L. Cm. 
its #obility, ought to be ſubjected, but not the Sea, for ,, - 
being an unconſtant Element, no more than Air; foraſ- — poſe 
much as they intend by the Sea and the Air all the parts fiderur, witio | 
of the fluid Elements, it is a moſt certain thing, thatthey i negli. 
cannot be brought under Swbje&ion and Government, be- £7 * 2 
cauſe whilſt a Man ſerves himſelf with any one part of — 
them, the other eſcapes out of his power; but this chan- rum arficult,« 
ceth alſo to Rivers, which cannot be detained: but when , Leg pater. 
one is ſaid to rule over a Sea or River, it is underſtood not 5 dulciſſime. 
of the Element, but of the Site where they are placed: the * 
Water of the Adriatick and Britiſh Seas continually. runs 
out thereof, and yet is the ſame Sea, as the Tyber, Poe, 
Rhyne, Thames, or Severn, are the ſame Rivers they were 
Thouſand Years ſince; and this is that that is ſubje&. - 
to Princes by way of, Protection and Government. + 
Again, it would ſeem ridiculous if any man would aſ- 
ert that the Sea ought to be ſeft without Protection, ſo 
that any one might do therein well or ill, fobbing, ſpoil- 
ling, and making it — or whatſoever ſhould 
leem fitting in their Eyes; from all which it is apparent, 
hat the Sea ought to be governed by thoſe to whom it molt - 
properly appertains by the Divine-Diſpoſition, 
II. When * Falius Ceſar firſt undertook the :Invaſion , 
of this Ne, he ſummoned the neighbouring Gauls to ins fort 2 
orm him of the Shores, Ports, Havens, and other things incognics, neque 
ovenient that might accelgrate his intended Conquiſt, mim temere 
but from them nothing could be had, they anſwering, All 974% m,, 
ommerc2 and traffick and viſiting their Ports, was inter- jo atom | 
er ipfit quidquam præter oram maritimam atque eas Regine qua ſunt contra Lalla ie 
un elt Cem, Gall, Bell. lib, 4. fol. 75. m1 8. ha oy | 
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* Gauls Town Jiffed to all Nations before licence had; nor could any but 
near Tarmouth Merchants viſit the ſame, and then had they places * 
us hv aſſigned them whither they ſhould come; nor was this 
one of the Dominion that the Britains then uſed, commanded with. 
common pla out a Naval Force; the ſight of which when Ceſar ſaw, 
ces of Mart or he preferred them before thoſe of the Roman:: For upon 
. that occaſion it was that Cæſar, having ſeen thoſe Auxil. 
Q 0d omnibus 270 Squadrons, which the Britains ſent the Gauls in their 
fer- Galli Expeditions againſt the Romans, took occaſion to find 
. boſtibu: woſt is out that warlike People, whole bare Auxikary Aid ſhook 

2 r % the Flower of the Roman Squadron. 
Fanthghar. ©, And when the Romans became Conquerors of this If 
the ſame Righr or Dominion was during all their time, ſup- 
2 ported and maintained when they ſailed round their new 
Tacit. in its achieved. Congueſts in the time of Domitian, Ariola, 

Agricl, giving terror to all the neighbouring Nations 
: But when that Mighty Empire became fubje to Fate, 
and this Nation by the continual ſuppiy of Men, which 
went out of the Kingdom to fill up the Contingences of 
the Roman Legions,” became at laſt fo enſeebled as to ren- 
der us a Prey to the Saxons; which Empire having ſettled 
Peace with their Daniſh Neighbours and quieted their 
own home: hred Quarrels; and having reduced the ſeve. 


ral petty Kingdoms of their H:ptarchy under one Diadem, 


tney forgot not to aſſume their ancient Right and Dominion 
+ Altitnentis of the Seas; as did the moſt Noble Edgar f, who kept no 
Des largiflas leſs a number than 400 Sail of Ships to vindicate and aſcer- 
element a, qui «ft tain lis Dominion, giving Protection to the peaceable, and 
Rex = Hat puniſhment to the offenders: nor did his Succeſſors Erbd- 
e hn] ared, Canutus, Edmond, and others that followed of the 
lens, omniums Daniſh Race, any ways wave, relinquiſh or loſe that Roy: 
ew rerum, In- alty, hut obſequiouſſy maintained the ſame down to the 
eee, Conquerour, and from him ſince tor ſome upwards of 1200 
| rex mt, Years in a quiet and peaceable Poſleſſion. — - 
cunct arumqus Nationum que infra eam includmtur, Imperator &“ Dominus. Ex Char. 
fund am. Eerleſ. Vigor. Sir John Burroughs fol 21. Idem quo ue Edgarus 40. N. 
ves congtegavit, ex quibus owai anno poſt Feſtum Paſchale 105, Naves ad quamlibet 4 
glie partem ſiaiuit ; fic eftate Inſulam circumnavigavit ; hyeme verò judicia in Pro 
vincia exercuit. Ex Ranulph. Ceſtrenſ. fol. 22. J. B33. | 
% To mention the ancient Commiſiuns, and exerciſe ol 
this Sovereign Power, Safe- conducts, Writs of Seizure, Ar- 
res, Records of Grants, and Licinces to pals through: the 
. . e 
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Sea, and to fiſh, Parliament Roll; and the like, would * So fully pro- 
make a Volume ;. in a word, if Rigbt of Preſcription, ſuc- ved bi Me. ei- 
ceſſion of Inheritance, cont mual Claim, matter of Fact, conſent an, own: ic 
of Hifto and Confeſſions, even from the Mouths and Pens — * 3 
of adverſaries, be of any moment to the aſſerting ol a Ti- this Tra& to 
tle, his Sacred Majeſty may be preſumed to have as good rehearſs che 
a Title to that, as the molt abſolute Monarch this day on chorities he 


Earth, hath to whatever he can claim or does enjoy _ 67 


fer. Armach. Epiſe. Hibernie $ylloge p. 121, 163. 


VIII. Now the Duty of the Flag is no more but a con- 
ſecutive acknowledgment that the Right and Dominion of 
the Britiſh Seas, (not as a bare Homurary Salute or Cere- 
mom, but as an abſolute ſign of the Right and Sovereignty 
of thoſe Seas where they are obliged to ſtrike Sail) are in 
him to whoſe Flag they veil, and pay that duty to; and 
in ſubſtance is no more but that the King grants a gene- 
ral Licence for Ships to paſs through his Seas, that are 
his Friends, paying that obeyſance and duty, like thoſe 
ſervices when Lords grant out Eſtates, reſerving a Roſe 
or Pepper Corn, the value of which is · not regarded, but 
the remembrance and acknowledging their Benef actor. 


Right and Dominion. " "ny Vt 

That this hath been an Ancient Cuſtom, always wait - 
ing on that Sovereignty, appears by that memorable Re- 
cord upwards of 400 years ſince made, where it is de- i 
clared by King Jobn what the Aucient Cuſtom was, in 572 
theſe words; That if a Lieutenant in any Uopage, bes lr bg Me- 
ing oꝛdain d by Common Council of the Kingdom, do ens 1 ſub fine 
countcr upon rhe Sea any Ships oz Uelcls, laden oz 9% rio! Re: 
unladen, that will not Crike and veil their Bonners ar £7 . fag 
the Commandment of the Licutenant of the King, but will tied, Le Ordi- 
fight againſt them of the Fleet, that if they can be taken, nance al Hz 
they be reputed as Enemies, and their Ships, Uefſelg, ftings. 
and Gads taken and kozfelſted as the Gods ot Enemies, | 
altho" the Maſters oz Poſſeſſozs of the lame woulo come 
alterwarde, and alledge, that they are the Ships, UeCſ- 
ſels, and Gods of thole that are Friends ro our Lozd 
the King, and that the common Prople in the ſame be 
chaſtiſed by Ympziſonment of their Bodies fo2 their Re- 
belllon, by Diſcretion. _ | | 
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ot the Flag. 


Thus this Immemorial Cuſtom was by that prudent Prince 


affirmed, the which hath been always before, and ever 

ſince (without interruption by all Nations)conſtantly paid 

to the Ships of War, bearing the Royal Standard, and other 

of his Majeſty's Ships, wearing his Colours and. Enfigns of 
Leon. Leſſus de Service; he knowing that abs Prey Maxim of State, 
Jufti a 4 Jur. That Kingdoms are preſerved by reputation, which is as well 
ee their ſtrongeſt ſupport im Peace, as their chiefeſt ſafety in time 


of War; when once they grow deſpiſed, they are either ſubjet 


to Foreign Inuaſions, or Domeſt ick Troubles, the which (if 
poſſible) that Prince would have prevented, but he lived 
when thoſe Celeſtial Bodies, which govern the actions of 
Princes, ſeemed to frown on the moſt Virtuous and Wiſe. 
IX. And as there is no Nation in the World more ten- 
der and jealous of their Honour than the Englſh; ſo none 
more.impatiently tolerate the diminution thereof. Hence 
it was that in all Treaties, before any thing was aſcer- 


tained, the Dominion of the Seas, and ſtriking the Topſail 
was always firſt provided for. . if 
In the Year 1653. after the Dutch had meaſured the 
length of their Swords with thoſe of this Nation, and 
being ſenſible of the odds, had by their four Am- 
baſſadours moſt humbly beſought Peace, this very Dut 
of the Hag was demanded by the 15th. Article, in theſe 
words: 1 LN 8 . 
Vote, That. That the Ships and Ueſſels of the ſaid United Pꝛo⸗ 
Cromw:l was bintes, ag well Men of War as others, be they in ſingle 
the firſt that e- Ships, a in Flets, meting at Sta with any of rhe Ships 
ver inſerted | 'of this State of England, o; in thtit ſervice, add wearing 
WILD Arti- the Flag, ſhall ſtrike the Flag, and lower their Top- 
Trail fall, until they be paſſed by; and ſhall likewiſe ſubmit 


Our 


Right and Do- themſeves to be viſited if therets required, and perfozm 


= , minion over all other reſpects due to the ald Commonwealth of Eng- 


the Briztiſb Sea land, to whom the Dominion and Sovereignty of the 


having never Rr: mu 
bem dilputed Britiſh Seas belong. 


before, but by an immemorial preſcription and poſſeſſion tranſmitted to us, and 
ſuppoſed 25 unqueſtionable by all Princes. Novem, 15. 1653. T E 


| N | 
This was ſo peremptorily demanded, that without the 
GC - ſolemn acknowledgment of the Sovereignty over the Britiſh 


Seas, there was no Peace to be had; that as to the acknow- 


ledging of the Severcignty and the Flag, they were willing 
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to continue the Ancient Cuſtom, but that gf Vi/aing was 
ſomewhat hard: *tis, true the latter Clauſe was by the 
Uſurper waved, for reaſons ſtanding with his priate in- Ze «b 4itzms 
tereſt x butthe firſt was (with the addition of theſe words fol. 847. 
in ſuch manner as the ſame hath been fozmerly ob- 
ferved in any times whatſocber) made abſolute by the 
13th Article between Him and that Republick, in thels © 
words: Item quod Naves & Navigia dictarum Feder ata- 
rum Provinciarum, tam bellica & ad Hoftium vim freer 
dam inſtructa, quam alia, qua alicui ? Navibus bellicis hujus 
Reipublice in maribus Britannicis obviam dederint, wexillum © © 
ſuum e mali vertice detrabent, & ſupremum velum demittent, 
eo modo, quo ullis retrd temporibys, ſub quocunque anteriori 
regimine unquam obſervatum fuit, and from thence. is was 
tranſcribed into the roth Article at Whitehall, and after- Sept. 14. 1662, 
wards into the 19th. Article at Breda, and from thence in- . e 
to the 6th Article made laſt at Veſfminſter and that Clauſe 
l of ſearching of each others Ships made reciprocate, by 
the 5th Article made in the Marine Treaty at Landon; but Dic. 18. 1674 
e that extends not to Ships of War, but only to the Ships S. 7. + 
d of Subjects. 3 EY . . 
X. By the Britiſh Seas in the Article about the Hag 
are meant the four Seas, and not the Chanel only; for in 
the 16th. Article they did expreſs what was meant by the 
Britiſh Seas *. g pl * But now by 
That the Inhabitants and Subjects of the United P2o- the laſt Treaty 
vinces may with their Ships and Ueſſels furniſhed as Wer: at #*f=in. the 
chant Men, frelp uſe their Navigation, ſail, paſs and re- 5 q 
paſs in the Seas of Great Britain and Ireland and the Iſles rom Cape R- 
within the ſame, commonly called the Britiſn Seas, with - =iferre to the 
out any wzong oz inftiry to be offered them by the Ships middle Foint 
0) People of this Commonwealth; but on che contrary - * Land 
ſhall be treated with all love and frſendly offices, and maß ey, Feb 9. 
likewiſe with their Men ol War— not erceding ſuch a 167. N 
number as ſhall be agred upon — ail, paſs and repals ic 16. in 
though the lald Seas, to and from the Countries and rhe Treaty of 
Po2ts beyond them; but in caſe the ſaſd States General Nov. 15. 1653. 
ſhall have occaſion to paſs though the ſaid Seas with a 1 
greater number of Men of War, they ſhall give thꝛe 
Months notice of their intentfon to the Commonwealth, 
and obtain their conſent fo2 the paſting of ſuch a Fler, 
de pꝛeventing of jcaſouſie and miſunderſtanding betwirs 


the States by means thereof, * The. 


' _. Selden d Dom, 


 - „„ + - | Ho 
The firſt 'part of this Article doth plainly ſet out the 
extent of the Britiſh Seas, and that it is not the bare Cha. 
nel alone that comprehends the ſame, but the four Seat: 
and the fame is further explained in the Great Caſe of 
* Bill 29 Eliz, Conſtables, where the Dominion of the Queen (before the 
B. R. the 1 ** union) as to the Seas, did extend mid-way between Eng- 
2 _ land and Spain, but entirely between England and Frence ; 
Leonard 3, the French never had any right or claim to the Britiſh 
part 72. Seas: for in the Wars between Edward the Firf and 
Philip the Fair, (all commerce on both ſides being agreed 
Moris 1. 2.6.14. to be free, ſo that to all Merchants whatſoever there ſhould 
235. 28. be induciæ, which were called ſafferantia Guerræ, and 
Judges on both ſides were appointed to take cognizance 
of all things done againſt theſe Traces, and ſhould exer- 
Rell Abridg, ciſe Fudicium ſecundum Legem Mercatoriam & formam ſuf- 
2. part. 174. ferantie) it was contained in the firſt proviſion of that 
League, that they-ſhould defend each others Rights a- 
_ . _ gainſt all others; this afterwards occaſioned the intro- 
cing that Judgment in the fame King's time, (before 
Coke 4. Iaſtit. thoſe Judges, chofen by both the ſaid Primees by the 
142. Proctor, of the Prelates, Nobility, and High Admiral of 
England, and all the Cities, Towns, and Subjects of Eng- 
land, &rc. unto which were joined the ſuffrages of the 
moſt Maritime Nations, as Genoa, Catalonia, Spain, Al. 
main, Zealand, Holland, Frieze-land, Denmark and Nerway, 
and divers other Subject. of the Roman Empire) againſt 
Reg iner Grimbald, then Admiral of France, for that there 
being Wars between Philip King of France and Guy Earl 
f Flanders, he had taken Merchant upon thoſe Seas, in 
their Voyage to Flanders, and deſpoiled them of their 
Goods; whereas the Kings of England and their Prede 
geſſors (as they all jointly do declare and affirm) without 
all controverſie beyond the memory of Man have had 
= Supreme Government of the Engliſh Seas, and the Iſland: 

thereof. 3 | 

Præſcribendo ſcilicet Leges, Statua at7; interdicta armo- 
rum, na viumque al. ac Mercatoriis armanentis inſtructa- 
rum, cauſationes exigendo, tutelam præ bendo, ubicungue opus 
Het, atque alia conſtitnendo quæcunqꝗ ue fuerint n. ceſſaria ad 
: pacem, jus & æquitatem conſer vandam inter omnimodas rates 
r tam externas quam in Imperio Ang licano comprebenſas que per 
Nations, illad tranſierint; ſuptemam iiſdem item fuiſſe at que efſe tute- 
n n 
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Df the Flag. 
lam; merum mixtum Imperium im juredicendo ſecundum diftas 
Leges, Statuta, præſcripta & interdifta, aliiſque in rebus que 
ad ſummum Imperium attinent in locis adjudicatis. | 
Which memorable Record apparently ſhews, that | 
the Kings of — — have had iſtud regimen & dominium 4. Inſtit. 14 2. 
excluſtve of the King of France bordering upon the ſame Selden cop. 27. 
Seas and of all other Kings and Princes whatſoever: and Mere clauſum. 
it was there adjudged that Grimbald's Patent was an uſur- : 
ation on the King of .Fngland*s Dominion, and he ad* Sir 22 
judged to make ſatisfaction, or if he proved unable, then ful. 42. 
the King his Maſter ſhould, and that aſter ſatisfaction he 


75 


be rendred to puniſhment, 25 ; 
And as to the ſecond part of the Articles of giving no- 
tice, it was but an Act of common Prudence; their late 
unexpected viſit, which they then gave, put the Engliſh 
to ſome ſurpriſe; but they facing the Batavian, ſoon 
made them know that they were as capable of beatin 
them home, a3 they were then daring in coming out, an 
were not to be braved out of a Dominion and Right, 
- which their Anceſtars had with fo much glory acquired 
and aſſerted. . | 
Xl. By the Article of the Offenſive and Defenſive me 1635. 
League between France and the United Provinces, it was R 
agreed, That if at any time the Dutch Flezr (— which Lu ab Aim 
were to ſcour the French Coaffs in the Mediterranean from Hf. Tre8. pa- 
Pirates) ſhould at any time meet the French, the Admiral ci Belg. pag. 
of the Dutch was to tribe bis Flag and lower bis Top ſail at 427, — 
his firſt approach to the Hach Fleet, and to ſalute the ,,,, 165 ic 
Admiral of France with Guns, who was to return the ſaid * 
ſalute by Guns alſo, as was uſual when the Dutch and Eng- 
liſh Fleet did meet. Gy AK 
Only in this the right of the Flag of England differs 
from that claimed by tlie French ; for if there had been a 
failure on the part of the Dutch, of paying that reſpect to 
the French, the ſame would have amounted to. no more 
but a breach of the League : but the not ſtriking to the Kin 
of England's Flag, is open Rebellion; and the Article does 
ſignifie, for it is there mentioned as a Right and Sovereign- 
Hot a bare Dominion only, like that of *Feruſalem to the 
King of Spain,” Tis very true, the refuſing of it is an abſolute 
2nnulling of the Treaty; for though in the League with 
England it is mentioned, yet there is nothing of any con: - 
. f ceſſion 
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ceſſion granted by the ſame, but only recognized there 
as a Fundamental of the Crown and Dignity of the Kings 
of England; nor was the ſame ever ſo much as mentioned 
in any former Treaty before O. P's. time, as we have al. 
ready mentioned, but it was always a Clauſe in the In- 


» 


ſtructions of the Admiral and the Commanders under him, 
That in caſe they met with any Ships whatſoever on the 


Britiſh Seas that refuſed to ſtrike Sail at the Command of 


the Kings Admiral or his Lieutenants,that then they ſhould 
repute them as Enemies (without expecting any declared 


War) and deſtroy them and their Ships, or otherwiſe 
ſeize and confiſcate their Ships and Goods; and theſe In- 
ſtructious amongſt others continue to this day. The like 
are given by the Venetian to their Captains in reference 
to the Adriatick Sea, and by ſeveral other Princes. 

XII. The Duty of the Flag that hath been ſo conſtantly 
paid to our Anceſtors is of ſuch advantage to the con- 


tinuing the renown of this Nation, that it ſerveth to im- 


print new reverence. in Foreigners that render it, and adds 
new courage to thoſe of our Seamen that exact it: and 
ſince we know how much it imports a State that it be 
reverenced abroad, and that Repute is the principal ſupport 
of any Government, it equally influenceth the Subjects at 
Home and Foreign Allies abroad. And as there is no Na- 


tion in the World more tender of their Honour than the 


Engliſn, ſo none more impatiently tolerate the diminu- 


tion thereof. With what reſentments would not only the 


more Generous and Noble, but even the Popular and vulgar 


- "Seamen deteſt this or any ſucceeding Age, ſhould they re- 


mit or loſe that Regality, thoſe acknowledgments which 
their Predeceſſors with ſo much Glory aſſerted, and the 
neglect whereof was always puniſhed as open Rebellion? 
the indignity of ſuch an Action being ſuffigient to inflame 
che whole Kingdom. The conſideration of which, belides 
his Sacred Majeſty's own Royal Inclination to the ſame, 
and his evidentteſtimonies never to abandon a Ceremony 
of ſo high a concernment ; witneſs the expoſing the one 
half of his on heart his Royal Highneſs, in the aſſerting 


the ſame, with ſuch Fleets and in ſuch Battles, that no 


Ape or time can ſhew a Memorial of the like, are cauſes 
ſufficient to create in us new flames of love to thoſe Roya 
Patriots and Defenders of our Righ;s, Private Perſons 
& > ; 4 | e * ; move 
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move in another Sphere, and act by other Rules than It ig av pol 
Soveraign Powers; the regard of credit with them may to attempt — 
oftentimes yield to thoſe of utility or other motives; the change of old 
Publick receives little injury thereby, nor is their wiſdom — and 
queſtioned for ſuch pun&#iliv's, if they relinquiſh them for port and abu 
other Emoluments or peace ſake; but Soveraigns cannot ſes are upon 
fo tranſact, their Subjects the People participate in their ſuch in ac- 
Honour and Indignities ; they have a property, a direct cunt legally 
Right in the former * : Sovereigui cannot alienate or ſuf- A 1 
fer their Honours to be impaired, becauſe it is not really verufias ipſa 
theirs, it appertains to the Nation univerſally, and they plurimumn habet 


are all effectually injured by ſuch tranſactions, either be- ita: irs 


cauſe the indignity really extends to tbem, or becauſe the Mellin 


Government and Authority is thereupon weakned and pre- quorumpreftan.. 


tiſima creditur 


judiced, which is the greateſt of Civil detrimenta that can fuiſe Reſpubli. 


befal a People, though ordinarily they are not aware 4, laudentur 


thereof. pr 2 quod 
| : | 44:0 
endos ſontes uſs ſint eodem a condita Urbe, quo indicarent in mminimi; queque rebus p* Frag 


conſuetudinis momenta ſervanda. Proxime enim ad Deum accedit Anti 1, eterni- 
tati: quadam imagine. Grot. de Antiq. Reipub. Batav. in Prefat. * Vide the Earl of 
Sbaftibury's Speech to the Parliament 1672. Cæteris mortalibus in es flare confilia, quid 


fbi cinducere putent : Principum diverſam eſſe ſortem, quibus pracipua rerum ad ſummam 
dirigends . Tacit. Annal. lib. 4. Si fams tus videtur neceſſaria, rectam muneriz tui admi. 
niftrationem non poteſt condonare. Leſſins de Inſt. l. 2. c. 11. dub. 24. F.,26, 


As Prudence doth thus diſtinguiſh betwixt the demea- 
nor of Private and Publick perſons, ſo doth Charity it (elf ; 
for though the Goſpel precepts do oblige particular perſons 
to bear injuries and contumelies with patience, and to 
ſurrender even the Coat as well as the Cloak; yet is not 
this ſo tobe conſtrued, as if even private Chriſtians were 
to yield up their Civil Rights to every inſolent one that 
would incroach upon, and uſurp them, or that they were 
to deprive themſelves of thoſe Reparations, which the Law 
and Government affords thein ; neither is it fo to be un- 
derſtood as if the Civil Magiſtrate in Chriſtendom might 
not ſecure himſelf of that obedience and reverence,which 
is due unto dignity, but bear the Sword in vain. 

XIIL This being the value which this Nation did always 
place upon the Right of the Flag, the which they never did 
regard only as a Civility and Reſpec, but as a pzintipal 
Teſtimony of the unqueſtionable Righr of this Nar'on to 
the Zominion and Supertozitp of rhe adjacent Scas, 

| acknow- 
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acknowledged generally by all the Neighbour States and 
Princes of Europe, and muſt he paid and acknowledged by 

all Princes in the World, that ſhallbe or paſs on the lame. 
The effects of this Dominion Univerſal or Sovereignty 
which accrue to a Prince are theſe: | 
I. Not only the Regality of the fiſhing for Pearl, Co- 
Jian. Palatiw ral, Amber, Cc. but likewiſe the advantage of all Fiſh 
4 Dom. Maris Royal, as Whales, Sturgeon, &c. and not only thoſe, 
— ler Con, but al ſo the direction and dilpoſal of all other Fith accor- 
| Fables Caſe, ding as they hall ſeem to deſerve the regards of the Pub- 
Coke 5. pars lick, as in Spain, Portugal, &c. is uſed. 
fit. 1. 2:. 'Thepreſeribing of Laws and Rules for Navigation, 
not only to his on Subjects, but unto other Strangers, 
whether they be Princes of equal ſtrength and dignity 
with himſelf or any way inderior. Thus the Romans did 
confine the Cartbaginians to equip out no Fleets, and for- 
bade Antiochus to build any more than twelve Ships of 
War: and if Tradition informs me right, Queen Elizabeth 
Gut int de Jure interdicted the then French King to build any other or 
Bells, L 2. c. 3. more Ships of War than what they then had, Without her 
S. 15. leave firſt obtained. The Arhemians prohibited all Me- 
dien Ships of War to come within their Seas, and pre- 
ſcribed to the Lacedemonian; with what manner of Veſſels 
they ſhould fail. All Hiſtories are full of ſuch Preſidents 
which Princes have Enacted either upon Agreementsen- 
forced upon the Conquered or Capitulations betwixt 
them and others their equals or inferiors for mutual con- 
Tha veniences. | . 
Joan. Palatin 3+ The power of impoſing Cuſtoms, Gabels, and Taxes 
abi ſuprs upon thoſe that navigate in their Seas, or otherwiſe fiſh 
Julius Pauciu therein, which they do upon' ſeveral rightful claims, as 
| por Maris protecting them from Pirates, and all other Acts of Ho- 
leiten, Iilities, or aſſiſting them with Lights and Sea marks, for 
which advantages common Equity obligeth thoſe that 
13 fl. 3. fol. ig. reap benefit thereby, to repay it with ſome acknowledg; 


228 ment, Which ought to be proportioned according to the 

Sela favour received, and the expence which the Prince is at” 
of London. do Continue it unto them. 157 

44᷑. As jt is incumbent on a Prince duly to execute Ju- 

ſlice in his Kingdoms by Land, fo the dea being his Terri- 

ory, it is requilite and a neceſlary effect of his Dominion, 

that he cauſe Juſtice to be adminiſtred in caſe of Mari- 


time Delinquences, | 5. That 
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g. That in caſe any ShiÞs navigate in thoſs Seas, they 
ſhall ſalute his floating Caſtles, the Ships of War, by 
lowring the Top: ſall, Hriking the Hag (thoſe are the mo 
uſual courſes) in like manner as they do his Forts upon 
Land; by which fort of ſubmiſſions they are put in re- 
membrance, that they are come into a Territory where- 
in they are to own a Sovereign Power and Juriſdiction, 
and receive Protection from it. 13 

Theſe are the proper effects of a real and abſolute So- 
vereignty over the Seas, which how they are poſſeſſed 
by the Venetians, this enſuing account will declare. 

The Gulph of Venice is nothing elſe but a large Bay 
or Inlet of the Sea, which entring in betwixttwo 2 
and ſevering them for many Miles continuance, in the 
end receives a ſtop or interruption of further paſſage by 
an oppoſite ſhore, which joins both the oppoſite ſhores 
together: It is called the Gulph of Venice, From the City 
of Venice, ſituate upon certain broken Iſlands near unto 
the bottom thereof: it is alſo called the Adriatick Sea, 
from the Ancient City Adria, not lying far diſtant from 
the former; from the entrance thereof unto the bottom 
it contains about ſix hundred Italian Miles, where it is 
broadeſt it is an hundred and ſixty Miles over, in others 
but eighty, and in moſt an hundred. The South. Weſt 
ſhore 1s bounded with the Provinces of Puglia and Abruz- 
z0 in the Kingdom of Naples; the Marquiſate of, Ancona 
and Romagniain the Popes State; and the Marquiſate of 
Trewiſana in the Venetian State: The North part of it, or 
bottom, hath Fiuli for its bounds; the North-Eaſt is 
limited by Nria, Dalmatia, Albania, and Epirus: whereof 
Ifria. doth not ſo entirely belong to the Yenetians, but 8 
that the Emperor as Arch-Duke of Gratz, doth poſſeſs Tis very true 
divers Maritime Towns therein; in Dalmatia, laying of late by the 


Zara, Spalato, and Cataro, they have nothing of impor- Sg Conduct 


tance, the reſt belonging to Raguſa and the Turks: 1 
Albania and Epirus they poſſeſs nothing at all, it being Generals Avre- 
entirely the Turks i ſo that he who ſhall examine the cir SniandConingſo 
Cuit of the Sea, which muſt contain about twelve hun 4 _ | 
dred Miles, ſhall find the ſhores of the Venetian Signory 105 — 
not to take up two hundred of them, omitting ſome and almoſt the 
ſcattered Towns and diſperſed Iſlands lying on the Tirk ſu principal parts 
ide of the Adriatick ſhore. | of the Moves. 


For 
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For the ſecuring hereof from the depredations of Pi. 
rates, and the pretences of divers potent Princes, as the 
Pope, Emperor, King of Spam, and the Great Turk, 
who each of them have large Territories lying there. 

upon; allo to cauſe all Ships which Navigate the ſame to 

| g0 to Venice, and there td pay Cuſtom and other Duties, 
the Republick maintains continually in action a great 

number of Ships, Gallies,and Galliots; whereto alſo they 

add more, as there may be occaſion, whereof ſome lie 

about the bottom of the Gulph in 7#ria, others about the 

Iſlands of Dalmatia to clear thoſe parts of Pirates, who 

have much infeſted thoſe Seas and others;and thoſe of moſt 

force have their ſtation in the Iſland of Corfuand Standia; 

Baptifta Nani in the firſt of which commonly reſides the Captain of the 


; his Hiſtory of Gulph, whoſe office is to ſecure the Navigation of the 


Venice, lib. 11. * . | 
4% „ Gulph, not only from the Corſaires, but to provide, that 
| 4 . notches the Gallies or Ships of the Pope ar King of Spain, 
nor Great Turk do ſo much as enter the ſame, without 

rmiſſion of the Signiory, and upon ſuch conditions as 

eſt pleaſe them, which they are ſo careful to effect, 
that in the Vear 1638. the Turkiſh Fleet entring the Gulph 
without Licence, was aſſailed by the Venetian General, 
who ſunk divers of their Veſſels, and compelling the reſt 
to fly into Valona, he held them there beſieged, although 
the ſame City and Port whereon it ſtands, be under the 
Juriſdiction of the Grand Signior, and notwithſtanding 
that a great and dangerous War was likely to enſue there- 
upon betwixt the Grand * and the Republicł, be- 
cauſe the Venetian General being not content to have 
chaſed them into their own Ports, did moreover than 
that ſink their Veſſels, and landing his Men, flew divers 
of their Mariners, who had eſcaped his fury at Sea; yet 
after that a very honourable Peace was concluded again 
berwixt them, wherein amongſt other things it was a- 
greed, That it ſhould be lawful for the Venetians, as often 
as any Turkiſh Veſſels did without their licence enter the 
Gulph, to ſeize upon them by force, if they would not 
otherwiſe obey, and that it ſhould likewiſe be lawful for 
them ſo to do within any Haven, or under any Fort of 
the Grand Signior's bordering on any part of the Venetian 
Gulph : So jealous hath this Republick been in all times 
to permit any to fail the Gulps, that in the Year my 
| a 
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(as Palatius relates; that Mary, Siſter to the King of Spain, Ds Domi. Ma» 
being eſpouſed to the Emperor*s Son Frdinand:King of” l. 2. c. 6. 
Hungary, the Spaniards deſigned to tranſport her from Na- 
ples in a Fleet of their own, the Venetian, ſuſpected that. 
they had an intontion hereby to intrench upon, and privi- 
ly to undermine, by this ſpecious Precedent, that Domini- 
on of the Sea which the Signiory had continued inviolate 
time out of mind; and that they took this opportunity 
when Venice was involved with a War abroad, and infeſt · 
ed with the Plague at home, and therefore not in a condi- 
tion to oppole their progreſs. The Spaniſh Ambaſſador 
acquainted the State, that his Maſter's Fleet was to convey 
the Queen of Hungary, being his Siſter, from Naples to 
Triefti: The Duke replied, ,That ber Majeſty ſhould not 
paſs but in the Gallies of the Republick; the Spaniard re- 
plied thereat, pretending that they were infected with the 
Plague: The Senate being conſulted, came tothis Reſolu- 
tion, That the Siſter of his Catholick Majeſty ſhould not 
be tranſported to Trieſti any other way, than by embark- 
ing in the Venetian Gallies, according to the uſual manner 
of the Gulph; and that if the Ambaſſador would acqui-, 
elce therein, her Majeſty ſhould be attended and uſed with 
all that reſpec and deference which became her Quality: 
but if ſhe proceeded any other way, the Republick would by 
force aſſert her proper Rights, and attaque the Spaniſh Navy 
as if they were Enemies, and in Hoſtile manner invade them. 
Whereupon the Spapiard was compelled to deſire the fa- 
vour of them to tranſport the Queen in their Gallies, 
which Antonio Piſano did perform with much State and 
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n Ceremony; and the Courteſie was acknowledged by the 

rs Courts of the Emperor and King of Spain. "a O41 

at XIV. The Maritime Dominion by the Law; of England $elden Mare | 
in were always accounted the Four Seas; fuch as are born cl 1.2.c. 24. 
a- dereon are not Aliens, and to be within them is to be he proce 
n vithin the Legeance of the King and Realm of England. 34. Bd 223. 
5 The Records in the days of Edward the Third and Hemy coke 4. Inftir. 
ot tbe Fifth proclaim it, that thoſe Kings and their Progent- fol. 142. 

or , had ever been Lords of the. Sea; and amongſt thoſe 

of many great inſtances of proving the Sovereigmy of the. 


lame, is that Famous Record of Edward the Firſt and Pbili 
tbe Fair of France, in which were the Procurators of molt 
tion bordering upon the Sea throughout Europe, as 

F the 
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! the ©Genoeſes, Catalonians, Almaines, Zelanders, Hollay: 
der, Frieze-landers, Danes, and Norwygians, beſides others 

under the Dominion of the Roman German Empire, where 

all jointly declare, That the Kings of England, by right 
of the ſaid Kingdom from time to time, whereof there is 
no memoyſal to the contrary, have been in ptateable poſ: 
ſeſſon of the Sovereign Lo2dſhip of the Seas of England, 
and of the Jes within the ſame, with power of making 
and eſtabliſhing Laws, Statures, and Pꝛohibitions of 

Arms, and of Ships otherwiſe furniſhed than Merchant 
Men uſe to be, and of taking ſurety, and affo2ding ſafe: 
7 gef guard in all caſes where need all require, and of onder. 

ing all things neceſſary koz the maintaining of Peace, 

Right and Equity among all manner of people, as well ol 

other Dominions, as their own paſſing *thzough the Caid 
Seas, and the Sovereign Guard thereof. N 
By which it plainly appears, That the Kings of En- 
land had then been in peaceable poſſeſſion of the ſaid 
Dominion by immemorial Preſcription, that the Sove- 
reignty belongeth unto them, not becauſe they were 
Domini utriuſque ripe, when they had both England and 
| And the Caſe Normandy, and were Lords of both ſhores ; (for Edvard 
27 _ B. R. the Firſt at that time had not Normandy) but that it is 
Sir John Cor inſeparably appendant and annexed to the Kingdom of 
fables, Leonard "WP: | 5 

3. part. 92. the England, our Kings being Superiour Lords of tbe Jaid Sear, 
reaſon of the by reaſon (as the very Record mentions) of the ſaid 
opinion there Kingdom : and ſince that tie Sovereignty of the Sea did 
2 ide Aways appertain unto the Engliſh King, not 'n any other 
uno the Sea Right thanthat of the Kingdom of En Cad no Prince or 
ariſeth nor Republick ought or can doubt the Title by which out 
from the pol- preſent Claim is deduced; *tis in right of Britannia, that 
— of te the ſame is challenged, twas in that right the Roman 
923 and Land held it: the Claim juſtified Edwardthe Third and his Ree 
make diftin@ Noble, though there are other reaſons regarding the 
Territories, Lancaftrian Line, which yield a Colour for the uſe of 
andbythe laws Port. cullis in the Royal Banners of England; yet as in re- 


pune poet ference to the Maritime Dominion, Henry the Eighth did 


che Realm, but the Sea the Dominion ; and as the loſs of one Province doth not infer 
that the Prince muſt refign up the reſt ; ſo the loſs of the Land Territory doth not 
hy concomitancy argue the loſs of the adjacenc Seas. It is no more neceſfary that e. 
ery Sea-Town ſhould command an hundred Miles at Ses, than that each City ſhould 
command an hundied Miles by Land. Julius Pautius ds Domin, Mari: Adriatici. 


; embelliſ 
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embelliſh his Navy Royal therewith, and Queen Elizabeth 

ſtamped it upon thoſe Dollers which ſhe defigned for the — 

if India Trade, ſignifying her power of ſnutting up the 4uo Dm 

22s, ifſhe thought fit (as by a Port-cullis) with the Navy 1500. 

deyal; this Dominion of the Britiſh Seas did Authenticate 

he Proclamation of King Femes, ordaining the Flemiſh at gu, 2 
ondon and Edmborough to take licence to Filh : this juſti- 160g. : 

ed the like Proclamation by the late Royal Martyr King dune Demigt 

barles, and warranted by the Earl of Northumberland in 1636, 

is Naval Expedition. . N 
That Preſcription is valid againſt the Claims of Sove- #71 Fulbac | 

aign Princes cannot be denied, by any who regard the — of = 
5 Scripture, reaſon , the practice and tranquility of the ons cp. 4 i 

orld: and that true it is, the modern Durch have pre- The 8 * 

ended, if not dared, to challenge the Freedom to Fiſh 

n the Britiſh Seas, by Preſcription ; it is likewiſe as true 

hat Preſcription depends not upon the Corporeal but the 24 23. 
vil poſſeſſion, and that is retained, if claim be but made 

o often as to barr the Preſcription, the which hath been 

always made evident; firſt by frequent Medebs, next by 

puniſhing choſe that refuſed it as Rebels, by guarding of 

t; and laſtly by giving Laws time out of mind on it, 
hich evidently proves that the Civil poſſeſſion is not re- 

inquiſhed z and our Kings conſtantly claiming the Domi- 

ion of the ſame, none elſe — , all Natiohs ac- 

nowledging itto be in them, andthe ſame never queſti- 

ned, till thoſe modern Dutch (of yeſterday) arofo. 

XV. The importance of the Dominion of the Sea unto 


VV wo => Re TOR oe G® us, 


e or his Nation, is very great, for on that alone depends our 
our ecurity, our Wealth, our 2 from hence it is that 
that gland hath a Right to all thoſe advantages and emolu- 
um ments, which the Venetian Republick draws from the 
Roſe Leriatick Sea, where the Ships of the Grand Signor, of 
the he Emperor, King of Spain, and Pope pay Cuſtoms, to 
e of Maintain thoſe Fleers, which give Laws to them within 


he Gab; tis hereby that the Exgliſb can ſhut up or open 


did rheſe Seas for Ships or Fleets to paſs or repaſs them; 
infer WY beret Queen Elizabeth had ſo fpecial a regard, chat 
b not hen the King of Denmark and the Hanſſatick Towns 
hat e, Wloliciced her Majeſty to permit them free 


they. 

ranſporting Corn into Spain, ſhe refuſed them; _ 

Wert a Proreffant Fleer of Hamburgers and others; ha 
| F 2 


pre- 
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Vide poſes in preſumed to do ſo, notwithſtanding her prohibition, ſhe 
_ of Cu- cauſe her Navy Royal to ſeize, take, burn, and ſpoil them, 
June jo. ne When they were paſſed her Maritime — within 
1598. ſight of Lisban; yielding this reaſon for her juſtification, 

That they not only relieved her Enemy with proviſions, 

but had pzeſumptuouſiy made uſe of her Seas, withat 

obtaining her Royal Permiſſion fo2 ſo doing: tis from 

hence that the Crown of England can juſtly demand an 

account of any Ship or Ships occurring in thoſe S2as, 

what's their buſineſs, and what their intentions are; and 

prohibit any Prince or Republick to enter there with 

potent Fleets, without preacquainting his Majeſty, and 

obtaining his Royal Permiſſion; without which Domi- 

nion and Sovereignty England can never live ſecure on 

ſhore, it being eaſie for any Foreign Fleets to amuſe us 

with ſpecious pretences, and in their paſſage to invads 

and ſurpriſe us. Thus while the Turk pretended to fail 

for Malta, he occaſionally poſſeſſed himſelf of Canes, in 

Selden lib. 1. the Iſie of Candia, and after having taſted the ſweet of 

cap. 11. that place, never forſook it, till he made himſelf Maſter 

of the whole. Many ſuch Precedents do occur in Hi 

ſtory : And in fear of ſuch Surprizal, the Arhenians ( being 

Lords at Sea) did exclude the Perſian Monarchs from 

ſending any Ships of War into any part of the eAgem 

Sea, Rhodian, Carpathian, ' and *Lydian Seas, and that 

which tends to the Veſt, towards Athens ; the like cal- 

tion was uſed by the Romans againſt Antiochus and the 

Albert. Gentil. Cartbaginians; and the Turk prohibits all Nations, ſaving 

Hiſp. Advocat. his. V — enter the Black Sea or Pentis Euxinus, and 

* ee allo the Red Sea; and that tis by virtue and force of this 

Cool Letterto Right that the Britiſh Nation can drive on their own Com- 

Sirwill Boſwel! merce, navigate themſelves, and permit others ſecurely 

April 16.1635. to trade with them. Tis true that the Dutch have pre 

ſumed ſome years ſince, to violate the ſecurity of the Bri 

riſh Seas, by the attacking the Allies of England, not only, 

within the Britiſh Seas, but in her Harbours, attempting 

The fight of to purſue a French. Veſſel up almoſt to London, and hare 

che e h th more than once * attacked the Spaniſh Fleers in her Road; 

Felina te under the protection of her Caſtles, and that againſt th 

Done, 1639. Silicit uc factum Hollandoruni eft contra juſtitiam omnem pro certo, © 

5 que partibus & terricoriis debetur alienis, Alb. Gent. Hiſpan. Ad vici. 
4-0, cp. 14. JET. 
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Laws of Nations, and the Peace of Ports, in which for the 
time they ſeemed to cloud the Honour of the Nation, but 
fatisfaction for indignities of that nature, though ſow, 
yet are ſure, and ſhould ſuch as thoſe have been longer to- 
lerated beloved Britannia muſt become a proſtitute, by 
a Confederation of thoſe States, or take Paſs-ports for her 
Commerce; but the Royal Martyr”: goodneſs was no 
longer to be trod on, his Heart and his Cauſe were gqod, 
and though thoſe unhappy Times {which were crooked 
to whatſoever ſeemed ſtraight) did hinder the accom- - 
pliſhments of his entire intention for Satisfaction; yet 
thoſe whom the juſt God of Heaven was pleaſed for a 
time to permit as a puniſhment to this Nation to rule, 
did not want in the Fulflling; for ſo ſoon as he was plea- 
id WY {cd to ſtay the fury of the Inteſtine Sword, their hearts 
| took fire from thoſe flames that had formerly been kindled 
in that Royal Breaſt, and having prepared a Fleet, in 
order to the treating as Souldiers with Swords in their 
hands, they were in the like manner aſſaulted in their 
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at the mouth of his Den) intending, if poſſible, to have 
deſtroyed the Engliſh Power, but were fruſtrated in their 
deſign, being ſeverely beaten home to their own doors; 
and afterwards thoſe that then had got the Engliſh Sword 
in their hands, begun to conſider that the YVi&ory muſt 
be purſued as a ſeaſon fit to aſſert their Ancient Right and 
Soveraignty of the Sea, and then thoſe people thinking. 
that the odds before was not enough to deſtroy the Britiſh 
Fleet, they equipt out a Fleet Greater and far more nu- 
merous than the Engliſh, under the Admirals, Van Trump, 
De Wit, the two Evertſons, and Ruyter; but they ſut- 


four of their Ships on the Coaſt of Flanders, burnt and 
taken, and the reſt chaſed home to their Ports; and not 


ces, accompained with the death of Van Trump by the = 
Engliſh, under the Admirals, Blake and Monk, who had 
lunk and fired about thirty more of their Ships of War 
(no quarter being given till the end of the Battle) fix 
Captains, and about a thouſand Men were taken Priſoners, 
— and about fix thouſand ſlan. Of their Preſumptiens tince 

| 23 (amongit 
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Territories in the Downs (but the Durch found then e Domini 
what it was (though two for one) to aſſault a Britiſh Lyon 1552, 


ſered the ſame Fate as their former, about ſome thirty Juve 2, and 3. 


long after followed the total defeat of their Naval For- About thef.of 


16534 
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(amongſt other things) in denying the Duty of the Ha, 
and what puniſhment and check they have had hes: 
{ame, to what condition they have been reduced, and 
made to acknowledge that Dominion and Superiority to 
# — © that Crown (under which their Ancefors humbly ? be- 
—_ "xr. ſought the acceptance of the Sovereignty of the Nether. 
autres merite lands, might be annexed and protected) is now freſh in 
bien une conſi- our memories; fo high and of ſo great Importance is this 
deration ſpeci- Dominion and Sovereignty ſignified by the Duty of the Flag 
pow fates in the Britiſh circumjacent Seas. 
Pays de Hollande, Zelande, Frize, & dg Villes de I Eſelux, & Oftende en Flandres, a 
les Royaumes de veſtre Majeſts, emporte & ſoit Þ Empire de la Grande Mer Octane ; & 
par conſequent wie aſſurance & Pelicits perpetuelte pour les Subjefts de uoſtre Sereniſſime 
Majeſtats: John Stow's Supplement to glhed, An. Dom. 1585, Yide Sir Wil. 
ter Raleigh, lib. 5, cap. 2. f 2, & 3. | 33330 
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I. That ſach Right is excepted in the | Men to ſerve in Naval Expedi- 
Law of Dominion, tions may be. © 
IT. Whether the _ of Nations who | VII. Objefions legal refuted. 
are in War at the ſame time, may | VIII. Of the ancient puniſbment of 
be preſſed, the danger being equal. | ſuch deſerters of the Kings ſervice. 
III. Whether this Right extends to | IX. Concerning the ſeueral Statutes 
Ships to fight, and no more, or ibis day in force touching Mari- 
ive; 4 power to trade. ners and Soldiers. 
. By the Laws of England the X. Whether it be lawful for a pri. 
King may ſeize, vate Man to execute: Juſtice on 
V. The reaſon why ſuch on er war | ſuch as fly and deſert the ſervice. 
veſled in the Admiral. XI. Where 4 general Commiſſion is 
VI. That ſuch s Right of compelling | given to Men to execute Juſtice. 


LTPHE Civil Law, though it can command nothins 


which the Law of Nature forbids, nor forbid what 
it commands; nevertheleſs ic may circumſcribe natural 
liberty, and prohibit what was naturally lawful : and 
alſo by its force ante vert that very Dominion, which is 
naturally to be acquired. Hence it is that Princes, by 
the Law of Nations, may acquire a Right of uſe, of things 
that do belong to private perſons ; for property hath not 
(as hath been ſaid) ſwallowed up all that Right, which 
roſe. from the common ſtate of things ; becauſe as all Laws 
are to be conſtrued as near as poſſible to the intention of 
the Makers, ſo we muſt conſider what was the mind of | 
thoſe that firſt introduced ſingular Dominions : now the Enra, «vt mol 
Rule to conſtrue that, muſt be as near as poſſible to na- vt eceſſorio 
tural equity, and that in extreme neceffity chat old right er res 
of uſing things ſhould revive as if the things had remained ** A A 
common, the ſame ſtanding with the intereſt of all hu- ** 
mane Conſtitutions ; and therefore in the Law of Domi- 
nion extreme neceflity ſeems excepted. Hence it is that 
the Veſſels and Ships of whe nat ire or Na ion * 

. 4 


Gut non excuſ. 
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EW — Sf Pꝛelling Sbips and Mariners. 
I. de Navi-* that ſhall be found riding in the Ports or Havens of any 
Prince or State, may be ſeized on, and imployed upon 
and Pekius cn any ſervice of that Sovereign that 'ſhall ſeize the ſame, 
the ſame Law. being but a harmleſs utility, not diveſting the Owners of 
chkeir intereſt or property,” *' _ 
II. Tf aShip of che King of Denmark be in the Port of 
London, and the Swede is in War with that Prince; and 
it happens at that time the King of Britain is in War with 
the Spaniard. now the Poſſeſſor is here preſſed with an 
equal neceſſity, and by the ſame argument is rather o- 
bdliged to the defence of his own Country than another, 
Quidni „in Whether by the Law of Nations the Ship ought to be de- 
(quit Cicero) tained, bath beendonbted : moſt certain they may: who 
quando fine dc. would not pluck a ſhipwracke Man from his plank, or a 
*rimento ſuo p. wounded man from his Horſe, rather than ſuffer himſelf 
*ef,alteri_com- to periſh? to ſlight which is a ſin, and to preſerve, the 
ane ſun: accipj.. higheſt of wiſdom : beſides, in the taking of the Veſſel 
_ entiutilis, dan. the right is not taken from the Owner, but only the uſe, 
ti ron molefta? which when the neceſlity is over, there is a condition of 
1. de offic. 1. reſtoring annexed tacitly to ſuch a ſeizure. wg 
| And doubtleſs the ſame right remains to ſeize the Ships 
| of War of any Nations, as well as thoſe of private intereſt, 
| 1e which may be imployed as occaſion ſhall preſent : 
+ De Expediti. So the Greeians ſeized f on Ships of all Nations that were 


ene-Cyri, in Ports, by the advice of Xenophon; but in the time pro- 
Vvided food and wages to the Mariners. | 

III. Whether this Right extends fo far as to give Prin- 

ces a power to ſeize in order to traffick may be ſome que- 

ftion; certainly if the Traffick be for ſuch Commodities, 

10 E4.3.91.16. as Maſts, Timber, Tar, Powder. Shot or other Commodi- 


12. © tiesor Accoutrements of Arms, or Naval proviſions of 


offence neceſſary for the defence of the Realm, it may be 


* 23Ed.1. done (but then ĩt is juſt, freight * ſhould be paid) for what 
Rott. 39. inthe hurt can it do me to let another have my Boat to paſs over 
Exchequer. à Ford, if he rewards me? and if that be anſwered, the 
+ Owners are at no prejudice, for this is but a harmleſs 


| e | 55 | 
12 E. 3. in the W. By the Laws of England there is no queſtion, but 
Black-Book of the King may ſeize, and it appears by very many ancient 
r Records, that he might do it, and it was one of the Arti- 
. 70h. m. 11, Cles of Enquiry amongſt others, Item, ſoir enquis de 
9 Joh; m. 3. Nekg, qui lont atreſtos pour le lervice du Roy, ou pour 
| ; autre 


* 
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autre raſſonable cauſe per les Officers du Roy, ou de 244.2. 17. 
Admiral, & debzilent PArref, & par les quelleg abant- 17 *- 2 *-13. | 
dices Nefs lont emmenez «© retamer les Mariners qu... 
ſont oꝛdonnt; pour le ſervice du Roy; & d retrarent, © | 
en tas que homme ſoft endite qui la debzuſe PArreſt en ſa 
el axreſtee pour le ſervice du Roy, & de ce lolt condicts | 
par xi. il perdza la Nef Ml na grace du Roy ou du hauler 
Admiral, c pour ce quil a eſte plufieurs ſoſs debatu en 
Angleterre pour les arreffes des Nefs, quant le Roy a- 
mande Sergeants d'Arms, du autre Miniſtres pour ar- 
reſter Nel al oeps du Roy, x les Seſgneurs desNefs ſont 
venus devant l' Admiral, & allegment que leurs Nefs | 
neſfozent mye arreſtes, oonne eſtoit au temps du Roß 
Richard lePrimier a Grimsby pet advis de pluſieurs Sei: 
gneurs du Royalme, que quant Mels ſeront arreſtees* 
pour ſervice du Roy, que le Roy eſcrſpza par ſes Lettres 
Patentes a l' Admiral d'arreſter leſs Mels plus ou moins 
a la voulente du Roy, & ſelon ce quil a beſoin, & Admiral 
eſcripza au Roy du au Thancelier d'Angleterre les noms 
des Nefs ainſt arreſtees aſlemblement abet les noms des 
Seigneurs t Malſtres v'icelles, & en tel tas le Seigneur 
de la Nef ne le Pailtre ne viendzont pas a dire que la : 
Nek neſtoit mye arreſtee ne a ce ne ſeront opz, and that 
3 Arreſts broken, the Parties might be puniſhed 
and fined, | 

Again, Inquiratur ſi arreſtatus, ad ſerviendum Regi fre- p, o. Ami- 
pit arreſt um, [wo tranſgreſſor ſtat in gratia For. RE per 
Admiralli ſui utrum voluerint committere Carceribus manci- Reughton, Ar- 
pandum wel finem facere, in bac parte fi arreſtum bujuſmodi 1. 
actum manife tum fuerit cognit um. | 

If the Admiral by the King's Command arreſts any The Black- 
Ships for the King's Service, and he or his Lieutenant re- Book of the 
turn and certifie the Arreſt or a Liſt of the Ships arreſt- Admiralty 6 
ed into Chancery, no Maſter or Owner of the Ships o * bj . 
arreſted ſhall be received to plead againſt the Return, 15 K 2. 4. 3. 
yur ceo que I'Admiral 4 ſon Lieutenant ſont de recozd. | 

Item, Inquirendum de omnibus Navibus que ad ſervien- 
um Domino Regi ſuper mari arreſtatæ fuerint, & poſtea 
Domini poſſeſſores, ſive Magiſtri delo & fraude à ſervitio hu- 
"uſmed; ſe ſubtraxerunt in deceptionem Domini Regis, qui 
! inde potted indiftati fuerint, & convicti ſuper boc, naves 
e Demo Regi'foriafacte fer erdinationem Dommi Regis 

| | | Richaidi 
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ERichardi Primi; & f Domini, Poſſeſſores, vel Magiſtri by. 
Jjuſmodi inde coram Domino Rege & Cancellario ſuo per ali 
quas allegationes ſe aut naves bujuſmodi excuſare woluerint, f 
Admirallus vel locum tenentes ſui per Literas ſuas Patentes de 
arre lo bujuſmodi facto fidemfecerint pleniorem, Domini, Poſ 
ſeſſores, aut Magiſtri prædicti nullo modo audiri debeant, 
eis fides quovis modo adbiberi, eo quod Admirallus & locum 
tenente⸗ ta ſunt de recor do, 
And if the Ship fo arreſted break the Arreſt, and the 
of Maſter or Owner thereof be indicted and convicted de- 
Honda's C. bant I Admiral by the Oath of twelve men, the Ship ſhall 
called the Ship be confiſcate tothe King, which power the General main. 
money C. fol. tains in all places where he has power, and the ſame ſeems 
79, to 100. to be provided for in the latter Clauſe of 15 R. 2. Ca 3. 
Buy King Ethelred, his B:ſhops and Nobles in the General 
Spelmanni Con · Council of Enham, Anno 1009. for the ſetting out a Flee: 
il. Tom. fol. every year, and the puniſhment of thoſe who hurt or 
$20, 521: ſpoiled any Ship, or deſerted the ſervice, eſpecially if the 
| nn, preſent in the Expedition, amongſt others it 
was Enacted, Si quis Navem in Reipub. Expeditionem deſy- 
»atam vitiaverit, dammum integre reſtituito & Pacem Regi 
violatam compenſato; ſi verò ita prorſus corruperit, ut dem 
ceps nibili habeatur, plenam luito injuriam C- leſam præieris 
MajeFtatem, So Sir Henry Spelman's Verſion out of the 
3 Copy renders it, but the ancient Copy hath ir more 
rgely. | 
Imazi fel, Naves per ſingulos annos ob patriæ defenſionem & munitis 
28. erpeditis nem præparentur, poſt que Sacroſanctum Paſcha cum cuncti 
er utenſilibus competentibus ſimul cengregentur; qua igitur etian 
pena digni ſunt, qui Navium detrimentum in aliquibus per. 
ficiunt? notum 4 cupimus, quicunque aliquam ex Navibu 
per quampiam inertiam vel incuriam, vel n:gligentiam comm. 
perit; & tamen recuperabilis ſit; is Navis corruptelam wt 
Fracturam ejuſdem per ſolidam prius recuperet, Regig; dein, 
7 pro ejuſdem munitionis fractura ſibimet pertinent, riit 
erſol vat. 
: Moſt certain it is, that the Kings of England have in al 
Ages, by their Writs and Patents, commanded not only 
the Admiral, but the Wardens of the C:mmque-Port: 
others, to arreſt and provide Ships of War and othe! 
Veſſels, and impreſs and provide Maſters of Ships, Ses 
men, Mariners, and all other neceſſary Tackle, ” 
Ks: an 
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and Proviſions for Ships, for the defence of the Sea and Ros. Scorie 10 
the Realm againſt foreign Enemies, or for tranſporting 53% — 
of Armies paying their Freight (if not bound thereto by u 4 4 
tenure) as well as to elect and provide all ſorts of Souldi- to 28. 
ers, Carpenters, and other Officers to be aſſiſtants in 
their ſeveral Expeditions. | | 

But Fiſhermen or Mariners preſſed for the Service, are, ,;;. . 
not to be employed as Souldiers, but only as Mariners; vide Stat. 16, 
unleſs it be in caſes of great neceſſity, or bound thereunto 17 Car. I. c.15. 
by Tenure, Cuſtom, or Covenant. | 

And Watermen that ſhall withdraw themſelves in time « & 3 P. & N 


* of preſſing, ſhall ſuffer a fortnight's impriſonment, and . 16. 
_ be Fohibired to row on the Themes. TE | 
y. The reaſon why the Admirals had — given 
ws them, was beeauſe they being ſometimes called Capitanei, 1 


and Gubernatores Flotarum, they had their ordering and 
governing of the Ships of War, and the raiſing and fitting 
up ſuch Ships for the Navies, as they thought fit; other 
times called Cuf ode: Maritimarum partium, their duty be- 
ing to provide all Naval Proviſions, as well to ſupply the 
King'sNavies occaſions, as to gratifie anyother of theKi 
Friends, when diſtreſs ſhould conſtrain them to touch in 
his Ports, that his Subjects might receive the like retalia- Yide Sir — 
tion again; they were called Capitanei Nauarum & Ma- Spelman: Cloſſ. 
rinellorum, as in reference to the deciding all differences . . 4 _— 
amongſt thoſe in the King's ſervice, and puniſhing of en 715. 44 
ſuch as tranſgreſſed; and as the place was great, fo the miral. fol. 4. 
power was large, eſpecially in all things belonging to the - 
Navy-Royal, in which they had the Supreme rule and go- 
vernmentin all things belonging to it. He fate formerly 
in the King's Houle, and there kept his Court, as the 
French Admirals do at this day at the Marble-Table, in the 
King's Houſe at Paris. 

And although there ſeems no queſtion but the King 
may preſs Ships, yet there have been thoſe who ſeem to 
doubt, if not to queſtion, whether he may preſs men to 
ſerve, for my own part I think he may, my reaſons are 
theſe : It is lawful for every man to addict and yield up 
himſelf to whom he pleaſeth, as appears both out of the Exod. 21. 4 
Hebrew Law and Roman Law; why then may not any Taft. de 7are 
people, being at their own diſpoſe, give up themſelves Per. F. ſerui 
to theic Prince or Sovereign, ſo as to tranſcribe the * ing * * 

* ; 0 7 
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of commanding their aid and help, as often as need ſhall 
require (it is not here inquired what may be preſumed in 
a doubtful caſe, but what may be done in point of right) 
moſt certain ſuch a power may well be done, and that 

rounded on great reaſon ; as if the Common-wealth 
ould happen to be invaded by ſuch a one as ſecks not 
only the ſubverſion of the Government, but the deſtru- 
Aion of the People, and they can find no other way to 
. preſerve themſelves, but that the Supream Power ſhould 
be veſted with ſuch a Prerogative, as to inforce or preſs 
the Inhabitants to ſerve in Arms in the Defence of the 
ſame, and the contempt of which to puniſh ; or if they 
ſhould be oppreſt with Want, and that ſupplies of Provi- 
ſions can no ways be had, but by compelling another by 
force to exhibite the common Offices of humanity to a 
Nation in whoſe Territories a Famine rages, that the 
Inhabitants ſhould on ſuch extraordinary Occaſions be 
compelled by force to ſerve in Arms. 

And this Dominion may be obtained ſeveral ways, ei- 
ther by a voluntary Reiignation to a Conqueror, as they 
of Capua to the Romans, Our Land, the Temples of our 
' Gods, all Divine and Humane things we yield up into your 
hands, O ye Conſcript Fathers. Again, Freedom may be 
granted to all by a Conqueror, except Mariners, which 
ſhould in caſes of neceſſity be excepted, or that ſome 
Prince, who will not ſuffer any Mariner to go out of his 
Dominions, without ſubjecting themſelves to ſuch a rea- 
ſonable command, beſides the Majority of Nations on 
ſuch grounds, may abdicate from a part of them the en- 
tire Freedom of that member. 

Nor are there examples of this kind wanting; the Ger- 
mans are every one Maſter of his own Houſe, but are al- 
moſt on every occaſion ſubject to their Lords, eſpecially 
in their Goods. The Iriſh Coſherers, which were reprehen- 
dinations, when the Chief Lord and his Retinue came to 
his Tenant's Houſe, they fed upon his Proviſions till they 
were ſpent, all being ſolely at their Devotion. And as to 


2 E. 1, Memb, the Sea, the King of Britain may at this day reſtrain Mer- 
18. Rott. Pat. chants or Mariners to paſs out of the Realm, without Li- 


2 E. 1. 4 17. 
Rot. Hu. 3 1. E. I. 
zum. 44. Ro. 
ports, Jol. + 


cence; and the various tenures that are introduced, which 
Pat. 17 H. 6. Re. Cla, in dorſ. Vid: the Caſe of Bates, in Lanes Re- 
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is preſumed were ſince the Conqueſt, were no other but the 
will of the Conqueror; for the right is not meaſured by 
the excellency of this or that form, but by the will. 
VIE. And though it hath been conceived by ſome, that 
the King cannot preſs Men to ſerve in his Wars, giving 
their Reaſon, that of old he was to be ſerved either by 
thoſe that held by tenure, thoſe that covenanted by In- Se 6. part. 
denture to provide Men, or thoſe who contracted with 00 or 
the King's Officers for Wages and entred into Pay, or —— 
thoſe that were in Priſon for the King's Debts; but that fal. 711 * 
only extended to thoſe Wars that were by Land: not one 
word in all thoſe Acts, or Muſter Rolli, that any ways And the Stat. 
mention the leaſt of Mariners ; and yet what vaſt Fleets _ mil 
were in thoſe days? But on the other Hand it hath been — Frthoſe 
always accuſtomed to preſs ſuch ſort of Men for the Na- Watermen 
val Expeditions. The ancient Records that mention ſuch who ſhall hide 
Perſons ſubje& to preſs by Law is that of 49 E. 3. com- 2 * 
monly called * The Inquiſition of Queenborough, wherein it — — — 
was expreſly in charge amongſt others, to inquire of thoſe mon Law was 
Mariners that were preſſed Go the King's Service, and ar to the rigbt 
deſerted the ſame : So likewiſe by thoſe other Articles CO — 
tranſlated by Roughton, it is in expreſs charge to the Fury hs * 
to preſent thoſe that being preſt to ſerve, brake the Kings never puniſh 
Arreſt, in order to their Puniſſiment; and in thoſe days thoſe whom 
it was eſteemed an high offence: and the Oath which they could 
the Fury then took being impanelled, was this. 2 3 E. 
This here lee my Lozd rhe Admiral, that J Jonathan ; in che Black 
Naſh ſhall well and truly enquire fo2 our Tozd the King, Book of the 
and well and truly at this time then ſerbe at this Court A 32; 
of th' Admtralty, pzeſent at moch. as J have acknow- 1 
lech, oz map have by inkozmation of eny ok my kellows, 528 
of all mane Articles 02 Circumſtances that touchen the 
Court of the Admirate and Law of rhe Sea, the which 
ſhall be grate to me at this time; and J thereupon ſwo2n 
02 charged, and of all other that may renew in my mind, 
and in ſhall fo2 nothing lette, that is fo2 to lap, fo; Fran: 
chile, Lozdchip, Kinreden, Alliance, Freindſhip, Love, 
Hatred, Envy, Enemite, f92 d2ed of loſt of Godne, fo: The Black 


non other caſe that Þ ſhall loe doe, rhe King's Counleils py ng 4 a0 | 


my fellows, mine owne, will and truly hele with our 

fraude 02 malengyn, ſo God me help ax the holy dome, and 

by this Book. | f 
VIII. A. d 
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5 Bl. 7. cap. 1. That if any Soldier being no Captain, immediately retained 
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VIII. And as the enquiry was ſtrict, ſo was the puniſh. 


Lamb. inter Leg. merit very great: Item, qui fugiet d Domino wel Jocio ſud 
Edovarf. 139- pro timiditate belli vel mortis in conduttione Heretotbii ſui in 
13Car. 2. cap. 9. expeditione navali vel terreſtri, perdat omne quad ſuum eft, 


& ſuam ipſius vitam, manus mittat Dominus ad terram quam 
ei antea dederat. | 

IX.In the Service of the King two ſorts of perſons were 
always capacitated to attend the Nævy Royal in their Ex- 
pedirions, the one a Salt-water LandoSaldier, the other 
a compleat Mariner or Sailer : It was a doubt, whether 
ſuch a Soldier, departing from the ſervice, were ſubject 
to any other Puniſhment than that of Martial Law, which 


can at no time be executed in England but when the King's 


Standard is in the Field; thereupon it was provided, 


with the King, which (hall be in Wages and retained, or take 
any preſt to ſerve the King upon the Sea, or upou the Land 
beyond the Sea, depart out of the King's ſervice without licence 
of his Captain, that ſuch departing be taken, deemed, and 
adjudged Felony. And that all the Juſtices in every Shire of 
England, where any ſuch Offetiders be taken, have power to 
enquire of the ſaid offences, and the ſame to hear and deter- 
mine as they do and may do of Felony, 8c. expreſſed in the 
King's Commiſſion to them made, as though the ſame offences 
were done in the ſame Syire ; and alſo that the departing of 
ſuch Soldiers, and alſo their Retainers, if it be traverſed, 
be tried in the ſame Shire where they are for ſuch a Cauſe 
arreſted and arraigned. The Juſtices have here a con- 
current power to Enquire and try, but it does not ſhut 
out the Sovereign Courts, or hinder, but the King may 
try them upon a Commiſſion of Oyer and Terminer, 
or Gaol-delivery. It was a doubt conceived by ſome of 
the late Judges, if a Man had ran from his Colours at Ph- 
mouth, and afterwards was taken in Aſidaleſex, and com- 
mitted to Newgate, whether after a Bill is found in Mid. 
dleſex, the Juſtices of Gaol-delivery for Newgate could 
try him; but it was ruled more than once by the greater 


number of the Judges, they might; and ſo have the Pre- 


cedents been always ſince the making of this Statute, 
and upon the like reaſon, that a Man that takes a ſecond 
Wife, hath by the Statute the ſame directions to be tried 
ty the ſame Shire where he is taken: yet if taken in 

FINN we, h Middleſet, 
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Middleſex, was always tried at the Old- Bailey, in London. 

_ Statutes were made; becauſe the Statute of 
18 H. 6. cap. 19. was looked upon not to be ſufficient, for 
that that AR had reference only to the ancient Tenures, 
and thoſe that covenanted with the — * provide Sol- 
diers; whereupon a queſtion afterwards ariſing, whe- 
ther ſeveral who having then taken preſt Money to ſerve _ 
the Queen againſt the Rebels in 7eland, and had departed 43 Elis. 
and withdrawn themſelves from the ſervice, ſhould be 
within thoſe Statutes, in regard ſome doubt ſeemed to AY. 
ariſe on the ſame z but it was reſolved by all the Judges of cyt 6. part. 
England, that thoſe two Statutes of 7 H. 7. Cap. 1. and fel. 27. 
3 4.8. Cap. 5. are all one in effect, and were pe 
Acts: the great doubt and queſtion, whether the Statute _ * 
of 18 H. 6. Cap. 19. did extend to Mariners and Gunners brdgment 
ſerving on the Seas, and taking Wages of the King, was 
in Parliament not before cleared in theſe words: 
That the ſaid Statute in the eighteenth Tear of the Reign 
of H. G. in all pains, forfeitures, and ether things, did, doth, 
and hereafter ſhall extend as well to all and every Mariner and - 
Gunner having taken, or who hereafter ſhall take preſt or wages © 
to ſerve the Queen's Majeſty, ber Heirs and Succeſſors to all 
mtents and purpoſes, as the ſame did or doth unto Soldiers, 
any diverſities of opinion, doubt, matter, or thing to the con- 
trary thereof notwitbſtauding: But now Mariners deſert- 
ing the Sea-ſervice are particularly within the Proviſion 
of 13 Car. 2. Cap. 9. Which hath made the Offence 
Death; but the Trial is by a Court Marſhal. 

And Land-Soldiers, though in time of Peace, are like- 
wiſe within the Statute of 7 Hen. 7. Cap. 1. and 3 Hen. S. 
Cap. 5. if they take any preſt Money to ſerve the Kin 
upon the Sea, or upon the Land, or beyond the Sea, an 
ſhall deſert the Service: but that is Inquirable according 
to the Courſe of the Common Law, where if the Party 
ſhall depart without Licence, he ſhall ſuffer Death, with- 
out benefit of Clergy. . | 

X. If ſuch Perfons ſhall fo deſert the Service, it hath go f6lis ducis 
been a Queſtion,whecher a private Perſon under the ſame bus alii/que p- 
obedience meeting with ſuch a Deſerter, might not put . inn 
him to death; it hath been conceived that he might, and 2 2 
gendi propoſitum ſed cui que welenti & licet & honeſtum oft ejus quã vi vas Reipublice ma- 
h commoveri, & publica utilitates pro ſuis viribus primo vero. Vide Got ium J. 2. c. ro: 


the 
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the act is lawful, and the Party that ſlays him hath a true 


to be underſtood partly by the words, and partly by the 
Letter of the Law : For if the Law gives indulgence to 


; Fault ; as in caſe an Husband kills an Adulterous Wife or 
*That is, asto the Aqdulterer * in the act; moſt certain it is a Provoca- 
_— 7 © tion in the higheſt nature, and will juſtifie the Slayer: But 
Ha by if the Law reſpect the Danger of future Evil, by delay 

all the Judges of. Puniſhment, it is conceived to grant right and pub. 
in B. R. u 23 lick power to a private Man; ſo that he is not then in 


e ee the Capacity of a private Man. a 


foundſpecially at Surrey Aſſires before Mr. Juſtice Twiſden, who flew the Adulter- 
er in the very AQ. Vide Auguſt. de Civis. Dei citatum. C. quicunque, cauſs 23. qu. 8, 


An. 25 liz. And upon that very Reaſon Queen Elizabeth denied 
Ce. Litt. fol. 4. the conſtituting of a Conſtable, for the Trial of Sir Franci 
; Drake, who ſtruck off the Head of Doughty in partibu 

tranſmarinis. | e e N 
XI. Hence it is, that every Man hath a Licence given 
him to oppoſe force againſt plundering, and pillaging 
Soldiers: and the next the ſubſequent Law about Deer. 
. Cod. Juſtin, tit. ters ſaith, Let all men know they bade a power given them 
quando lictat againſt publick Robbers and Deſerters that run from their C. 
Vicus. ours, and all are Miniſters of revenge for the quiet of all; to 
this purpoſe is that of Tertullian, Againſt Traytors or pub- 
lick Enemies every man is a Soldier: and herein differs the 
right of killing of Exiles and Outlaws, or thoſe whom 
It was in force they call Banditoes, from thoſe kind of Laws, becauſe 
in dean til there proceeds a ſpecial Sentence, the Judgment of Ba- 
of che Reips niſnment or Outlawry being promulgated ; bur here 
of Ed. 3. time general Edict, the Fact being evident, obtains the force 
Co. Inſt. 128.B. of a Judgment or Sentence pronounced; the Judgment 
13 1 . 55. of the latter muſt be according to the Coil Law, which 
137 Kl 6. fol. 3. vet remains ſtill in force, as to the Trial of ſuch Deſer- 
ters; which impunity for ſuch killing, ſeems allowed of 

at this day by that Law, oh ag Ne ae 
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right before God, as impunity before Men: But that is 


Paſſion, it takes away humane Puniſhment, and not the 
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Ok Dominion eſlabliſhed by Treaties of 
Alliance in general. 
I. of Treaties their ends. | Advantages and Diſadvantages 


II. Of the matter} conſiderable in thereof in reference to the Eftate 
the making of them, and how confederate. | 


the overtures are made. XVIII. Leagues defenſive conflructl 
III. Of the various ſort of Treaties, ' offenſive in favour of the oppreft. 
and firſt of thoſe by interview. XIX. Contribution, the difficulty in 
IV. Of the pretexts generally made regulating the ſame - to the ſatit- 
to obtain ſuch Treaties. N faction of the Perſons intereſſid. 


d V. of Princes equal the honour is te XX. Of Leagues concluded by Depu- 
is be paid by him in poſſeſſion. | ties, and the difficulties uſed to 
1 VI. Of Treaties by Princes une qual. | delay, by which deſigns may ſe - 
| VII. Of Treaties ſecret and open. | cretly be carried on, 
| VIII. Of things requiſite for Prin- XXI. Conſideration had on Leagues 
N ces during ſuch Treaties, mate for carrying on ſome parti» + 
8 IX. Of Places proper for Treaties. ' cular Enterprize. | 
. X. Princes where obliged to treat XXII. Of the Cauſes that general» 
v3 perſonally, and where not. y occaſion 4 Rupture. 


XI. Deputies their demeanor gene- I. Of che Obligation on Confes 
rally confidered in Treaties, '\ derates in reference to 
XII. Of the Clauſes generally to be | Succonrs. | 


b er cat in Treaties general and * IV. Of Aid router to device: 
ticular. ar and common Allies when in- 
be II. Of the nature of Treaties ge · waded by one ano ber, and of Pro- 
IM vcrally confidered as to their ends, | tefion granted a People when op- 
uſe and where they determine by the | preſſed, whether Aid to ſuch may 
JF 
where not. ö . Whether the Oath taken for 
* XIV. Of Treaties to what end, and tbe Performance of the League be 
ce how 45 been firengthened | perſonal, or binds the - ucceſſor, 
— 195 En ne £ F ie 8 and of the Interpretation of the 
auſes ame, N 
fer- ring ſuch Leagues. IXXVI. Of League! made with 
dof XVI. Of Leagues: by way of Me | Princes when driven out of their 


diation tending to the procuring Countries, whether they remain 

of general Peace with War-| valid and firm. 

ranty, ; Ad XXVII. Whether Leagues may be 
XVII. Conflder ations on Leagues de- | entred into by Chriſtian Princes 

fenſive and offenſive, and of the \ with Infidels. wy, 


P. W are occaſioned by a wiſe and prudent care 
of inſpecting the * of Neiglibours * of 
| 2 8 their 


— 
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their Affairs, the which are generally reduced to theſe 
Three Heads upon the Conſiderations, 


98 


1. How a Prince ſhould govern himſelf with his 
Neighbours. 8 
2. In gaining a Credit among them, and to have a 
part in their Deliberations. EY 
3. Is the main, which is to pierce into his Neiph. 
bours deſigns; for thoſe Centers being diſcovered, 
a Prince eaſily knows how to draw his Lines. 
II. In Treaties, the firſt thing to be conſidered is the 
manner of making the Overture; and therefore it may 
ſo happen, that of two Princes who ate Enemies, the one 
* will not ſeek unto the other for an accord; therefore the 
eneral Medium is, that the motion be propounded by 
ome greater Prince, or by ſome Neighbour that is a 
* Argenton and Friend to both *, and ſometimes the Miniſters of tuo 
99 Princes meeting accidentally, if they be imployed, yet 
Mautous meet. Propound an Accommodation. When a Prince or State i 
ing at Cres] exaſperated with another, and having gotten an Advan- 
Corragio, to tage, will often refuſe to treat any where but in his own 
condole in Country, nor that unleſs firſt ſought to by a ſubmilſire 
names for the Requeit, as by Letter, Sc. So they of + Holland and 
Death of the Weft-Frieze-land conſidering the miſerable Diſtreſs and 
Marqueſs of incorrigible Diſorders of "heir People, did ſubmit thus 


Forcat, made ir Er 
TS eie eſs their Errors 


for the Treaty of Peace betwirt Charles the Eighth and Lewis Sforſe. f Merch # 


1653. by order of thoſe States, ſubſcribed Herbert Yan Beaumont, and afterwards by 

a Letter from the States General praying a Neuter place, April 30. 1653. then by 
Petition 3 =, June after. Leo ab Aitzmsa fol. $17, 818, 825, | | 

III. Treaties are acted either by the interview of Princes, 

or by perſons ſufficiently commiſſionated for that purpoſe 

Thoſe that are by intervie r have been often diſap- 

proved, though often practiſed ; but that depends rather 

on the Eſtate of Affairs. and the conformity and diverſity 

2 of Honours,and manner of living of the Princes and ther 

3 _ 85 People, than of the interview : that of Lewis the Eleventh 

ther Las With Duke Charles of Burgundy, and of the ſame King 

Zccchus and de With Edward the Fourth of England paſt fairly: and in all 

lv ered to the ſuch Treaties they govern themſelves in referent to theit 

Reman;;Charl's ſupplies, according to the Confidence which they repoſe 


2 venth . . » . 
whe, at a in each other. But thoſe interviews of Princes have ever 


perſonal Treaty with the Duke of Orleans, flew the Duke though a Sovercig 
| a 


7 Myer lib, 15. Phi, Comints lib. 4. cap. 9, 10 
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been obſerved dangerous; for Princes meaſure their e- 
quality, not by the extent of their Dominions, but by the 


abſoluteneſs of their Power: So that he that is Supream 
and Independent in his own Country, counteth himſelf 
equal to any other Prince, how great ſoever. Perchance 
ſome youthful Kings may diſport and ſolace themſelves 


- in one anothers e 0 ; whilſt yer Pleaſure is all che 

, elevation of their Souls; but when once they grow ſen- 
ſible of their own Greatneſs, (a Leſſon they willquickly - 

8 learn, and ſhall never want Teachers) then emulation wi 

y be betwixt them, becauſe at their interview they cannot 

ne ſo go in Equipage, but one will ſtil} be the ſoremoſt. either 

he 


his Perſon will be more proper, or Carriage more Court- 

by like, or Attendance more Accompliſhed, or Attire more 

2 Faſhionable, or ſomething will either be or be conceived 

10 to be more Majeſtical in one than the other: And Corri- 

yet vals in Honour count themſelves 8 by every beam $ 

el of State which ſhineth from their Competitor; there- | | 
fore ſome hold the beſt way to keep great Princes toge- 

ther is to keep them afunder, accommodating their Bu- 

ſine by their Embaſſadors, leſt the meeting of their own mm 

Perſons part their Affections, as it fell out between King Richard He- 

Richard of England and Philip of France, and Maximilian dex in Rich. 1. 

the Firſt and Lewis the Twelfth. 3 fel. CGS. 

IV. It is preſumed, that the Perſonal Treaties of Prin- 

ces are not for matters ſmall and trivial; therefore ir is 

an undoubted Maxim, That as Fealouſics may be increaſed 

among} Neigbbours, by reaſon of ſuch perſonal interviews, 

ſo they muſt find out ſome apparent and important pretext, 

which being made known and publiſhed to remove the Jea- 

loufies of their Neighbours, they may then under ſuch colour 

and ſhadow, treat the moſt ſecret of their Affairs. So Pope 

Clement the Seventh under the borrowed Pretext of a 


e peace and League __ the Twrks, (which 
ounded pleaſingly in the Ears of all Princes) at Marſeilies | 
concluded the Marriage of his Niece with Henry the Se- 
cond of Frante. „ 
V. But if of Two Princes, the one goes home unto the 
other, he is bound to do him the Honour of his Houſe. 
And if the Prince be inferiour to him, he commonly ſends 
forth ſome of the principal Officers of his Court to receive 
hiny; But if he be his equal in Quality, as being both 
3 G 2  &ings, 
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4 Kings, although there be ſome debate betwixt them for 
precedence, if he come firſt to the place where the 
ee is to be made, he muſt go in Perſon and not by 
Proxy. AN is e 
Vide Amilius In ke interview that was between Lewis the Twelfth 
Paulus his Hi- and Ferdinand 7 Arragon at Savona (hich then belonged 
ſtory of france, unto the Frenc King) Lewis.the Twelfth at the approach 
_ 4 A of Ferdinand's Galley (before he could land) enter'd into 
lee of the it, accompanied only with his Guard, to teſtiſie his con- 
life of the fidehce, and thereby to affure King Ferdinand of that 
Duke of or which he had promiſed: he ſhould find in him; and at 
_ after. their going to Land, King Lewis left the Right hand to 
ere K "he Hrdinand, who lodged in the Caſtle, as the moſt Ho- 
upon t . : | 
failer of iſſue nourable place, and himſelf went to the Biſhoprick 
ale ofCharles, VI. By the Laws of Treaties, when two Princes unequal 
the 8:6, in Quality parley,the Inferiour is to come firſt to the place 
of congreſs there to attend the Greater; yet the contrary 
| hath been moſt commonly obſerved upon this very rea. 
ſon, that he that is leſs ought firſt to wait on the Grea- 
ter, and from thence go to the place appointed for the 
Parley ; and this was particularly done at the interview 
of Pope Clement the Seventh and King Francis the Firſt, 
although that Marſell-s were in the King's Subjection. 
VII. Again, Treaties by thoſe that are ſufficiently com- 
miſſionated for that purpoſe, are to act either ſecretly or 
openly. Treaties cloſe or ſecret are uſually made in order 
to the compleating or ſetling of Leagues between two 
Princes or States, ſometimes by entertaining him with 
whom they treat under ſuch a Pretext, to deceive him in 
the end, at other times to ſurprize an Enemy, or to aſſure 
a Prince of ewo Enemies, treating with one ſecretly, the 
other openly, and the like. Theſe are the ordinary Poli. 
80 Maximili- Cies among Princes, and wherewith the wiſeſt of Kings, 
an and Ferai- and the moſt knowing Councils have been deceived and 
mand having, abuſed even to accept of a Treaty, when at the ſame time 
H.8. propoſed the Propoſer hath no other thoughts than to _— them: 
a third, which the Spaniards have been famous at theſe Projects. Memo- 


was that he rable was that deſign of: theirs to interrupt the League 
_— 7 —— which was ready to be made between the Princes 
rial eee of Iahy and Pope Clement the Seventh alter the Battle of 
bim, the Reſig · Pavia, propounding unto the Pope to treat and accord, 
nation is ſent the Which not only hindred the League, and ſtaid the 


preparations 


Charles the Fifth, they being extorted from him, nor did they take 


— 
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reparations of War which he might make, but alſo cau- to England and 
2 him to diſcharge the Troops which he had drawn *PProved, f.. 


unto him for his ſafery. So Bourbon, General of the Im- * — — 
rial Army, entertained the Pope with an accord, whilſt receive the 
bis Army marched to the Walls of Rome. Crown, and 

| Maximilian is 
to accompany him to Rome to receive the laſt Right of the Imperial Dignity, and 
having given him the Inveſtiture of Milan in feodo more Imperiali,then in poſſeſſion of 
the French, and in enmity with the Houſe of Auſtria: all things being thus conclu- 
ded, and H. 8. having paid the Monies agreed on, and-made ready his preparations, 
Charle: the Fifth and Grandſon of Maximilian, is a rub in this League, who muſt be 
firſt removed; thereupon the old Foxthe Emperor ſends a Propoſal, that he would 
come firſt into the Netherlands to take off his Grandſon, which while agitating, he 
ſtrikes up a ſecret Peace with the French King and ſo H. 8. is betrayed a third time 
and the agreement refuſed to be complied with, Cotton Treaty of Amity fol. gg. 


VIII. Hence it is, that during Treaties, be they open, 
or ſecret, the Princes or States concerned in them, muſt 
watch the more carefully, have the diligenter Eye, and 
by all the ways imaginable reinforce their ſtrength, not 
only to fruſtrate their Enemies of all hopes to. ſurprize 
them, but to the end the Conſideration of their Force 
and Opulency may put them in a poſture to obtain 
Conditions of more Advantage. Beſides, it is an unde-- 
niable Maxim, That no Treaty muſt be held firm, valid, 
and concluded, unleſs it be ratified by that Prince or 
State with whom the ſame is made, eſpecially if it be 
with a Prince whom they detain Priſoner ; for by F Law + Sacramento 
the force by the which he hath been conſtrained to pro- quidew wer ze. 
miſe, will at leaſt diſpenſe with him ſo far as to re-adviſe, nee 2 Pet, 
if not to break. Faces =_ 
0 Imperio pri tus ipſe in alienam veniſſet poteſatem ? Curio in Ceſar, to 
— — 8 ok — ſo ly 1 11. de Bello Civili. Vide 
Gret. lib, 2. cap. 13.5. 18. Pope Clement the Seventh refuſed to ratifie the Treaty 
with Duke Ferrara which he made when a Priſoner, ſaying. That it was a diſhono- 
rable thing for a Man in Life to ratiſie a matter done in bis Name when dead, not 
conſiſtent wich his Honour nor Intereſt. So Francis the Firſt excuſed himſelf to 
ratifie the Treaty of Madrid upon the inhumanity done to him by prope — 
daga 


the King left his Children as Hoſtages. 


IX. Again, as in the Parlies of Princes, the place where 
the interview is to he made is very conſiderable; ſo is it 
in Treaties which are tranſacted by Embaſſadors, Agents, 
Envoys, &c. If it be to compleat a Peac:, or fecile a 

5 G 3 leigue, 
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League, it muſt not be too far from the Confederates, but 


at ſome convenient place, to the end they may have the 
more ſpeedy Anſwers from their Principals ; but then the 


 firſtis always to be in ſome place Neuter, or ſometimes 
upon the Confines of Kingdoms; for that it is neither rea. 
ſonable or honourable to treat a Peace in the Territory of 


ones Enemy ; but the latter ting Lange may be any 
where. That of Edward the Fourth with Lewis the Ele- 
venth was in the Territories of the Duke of Burgwndy, but 
that was perſonal: And that between France and Spain, 


. 


concluded by Cardinal Mazarine and Dom Lewis Mendez, 


de Haro, Plenipotentiaries of both Crowns, was in the 


Iſle of Pheaſants in the River Bidaſſoa upon the Confines 


of the Pirenæan Mountains. And the laſt great Treaty 
which begun at Cologne in the year 1673. under the Me- 
diation of Suedeland, in order to put an end to that War 
wherein moſt of the Crown'd Heads of Europe were in- 


volved, was lookt upon as a place proper; but the ſei- 


zing of Prince William of Furſtemberg, and the taking 
of bony thouſand Crowns out of the Waggons of the 
French Embaſſador in a Neutral City, broke off that Ne- 
38 and though the Violence committed on this 

rince, by the Emperor's Miniſters, and the injury done 
to the French King, gave ground to fear, that there was 
no Peace to be expected, and that the Moſt Chriſtian King 


would never Conſent to the renewing of the Treaty, un. 


leſs reparations were firſt made for thoſe two injuries: 


Nevertheleſs, at the inſtance of the King of England 
(whoſe Mediation was generally embraced by all the 
Princes concern'd in that War) and at the ſolicitation 
of the Biſhop of Strasburg, who publickly declared he 

referred the Advantages of Peace beſore the Liberty of 
his own Brother. Nimmegen was pitched upon as a place 
neuter and proper for a Treaty, and thereupon the French 


King, 17 February, 1675. named for that Effect the Duke 


of Vitry, Monſieur Colbert, and the Count D' Avaux, his 

Embaſſadors. | | ) 

X. Embaſſadors having received Orders to treat, the 
rince to whom ſuch are ſent, is not by the Law of 
reaties bound to treat perſonally, but only to depute 


ſome of his Council for that Effect; the reaſon is, for 


that the Dign'ty of a Prince may rec eivya ſom e detriment 
ben . 13 1" e 11 0 LS. which 


ö 
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which cannot be maintained amidſt the Conteſtations 
which happen in Conferences. 2 

But if an Ambaſſadour be deputed as Lieutenant to a 
prince, there indeed ſuch Commiſſioner is not hound to 
treat but only with the Prince himſelſ: and ſo ĩt was where 
the Biſhop of Gurgia, was deputed by the Emperor to Julius Ferret: x 
Pope Julius the Second; the Pope commiſſionated three . ZegarirPri - 
Cardinals to treat with him; but the Biſhop having notice — 4 = me 
in what quality he was like to be received, commiſſiona- gs“ . 
ted three Gentlemen to confer with them, excuſing him- 
ſelf upon other Affairs, which afterwards was explained, 
that he came not as a fingle Embaſſador, but as a Lieute. 
nant to the Emperor, in the which Quality he had been : 
received at Rome by the Pope: yet it hath ſo happened, Tow 8 
that Embaſſadors, if not admitted to a perſonal Treaty, . — 
have refuſed the Diſcharge of their Commiſſion, and fo provided fer 
did Chancellor Marvel, Embaſſador from the French the Embaſſa- 
King, who delivering his Meſſage to Philip Duke of Bur. don in that 
gundy,was interrupted by Charles the Duke's Son, I am ſent — N 
(ſaid he) nor to treat with you, but with your Fut ber; and come into de- 
Mr. Wade, who being commiſſionated by Queen Elizabeth bare. ! 
to Philip King of Spain, would by no means admit him- _ 22 
ſelf to be turned over ® to the Spaniſh Privy- Council, but a Elia. 
would either have Audience from the King himſelf, or is 4. 1584 
would return without it. ; - fil.zdo. 

XI. The Deputies being aſſembled, their Seats are Con- 
ſiderable, they having no power toquit any thing of che 
rank which their Maſters ought to hold; and by the Law 
of Treaties the firſt place is at the head or end of the Ta- 
ble, (if there be one) the ſecond is the firſt on the right 
hand, and the third is the firſt on the leit hand of him 
that is at the end: and if there be many Deputies to one 
Prince, they uſually fit at one ſide, to have the more fa- 
cility to confer together, if it be needful. 

II. The Embaſſadors having concluded and ſetled So Julizr th: 
their Places, their Commiſſions ot each fide are to be in Second did, 
ſpected and conſidered : and therefore it is an undoubted ny 
Maxim, That when they are general or ambiguous, the to make P. 0; 
P. incipals have no will to conclude ; or if they are fair with Lewis 12, 


and plain, yet there may be wanting power to conclude, 8 

- inal, an . 
thop of l to Paris, but never armed them with power to conclude : this w. 
to fruſtrate the important inſtance of the Conſiſtory. 
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or having power to conclude, it may be with a Salvo, till 
they are ratified. — =» 
= The principal Clauſes generally are, 
1. Either for Peace or Truce. 

2. For Reſtitution of that which they pretend hath 
been unjuſtly taken away. 

3. For the Ceſſion of Rights. _ 

4. For Limits and Bounds, the which if they can- 
not regulate, they put them in ſuſpence, or elſe 
they make ſome Act which may interrupt the pre. 

. ſcription of him which holds them. 
5. For paſſage, with Conſignation of Hoſtages. 
6. For Forts or Caſtles for Aſſurances. 
FJ. For an Offenſive and Defenſive League. 
8. For Neutrality. | | 

In the managing of al which, and of all other matters 
proper for ſuch Treaties a ſpecial regard muſt be had not 
to move for a Perſon odious to him with whom the Trea- 
ty is made, nor to yield to the firſt demands though ne- 
ver ſo juſt, but reſiſt them ſtoutly; but if danger is emi- 
nent, then ic is a certain Maxim, Not to Hudy ſo much to 
Negotiate with advantage, as to provide for ſafety. | 
The Leagues XIII. Treaties which are made with our Neighbours 
between the 25 Friends, are called Treaties of Alliances, equal or unegal. 
Crown of The equal is either of ſingle Friendſhip only, for the en- 
France and tertainment of Traffick, or for aid and ſuccour; that of 
*pangare come ſuccour is for the Defenſive or Offenſive, and ſometimes 
Eines for both, with inſt all M ainſt ſome certain 

tween Kings for both, with or againſt all Men or again 
and Kings, Princes and Republicks, and their Alliances are contract- 
Realm and ed, either from Eſtate to Eſtate, and for the Preſervation 
. yr of the Efates of each other(in which caſe by the death of 

and Man * , | 

of their Sub. the Prince they may not be interrupted) Or elſe they are 
je&s, and hath contracted berwixt Prince and Prince, and then the death 
in time paſt of one ſuſpends till a new Treaty hath confirmed it,unleb 
w—_— the there is a time ceitain preſcribed by the Treaty, to the 
firmeſt of Al. Which the Alliance muſt continue after the death of the 
liances. Phil. Comines lib. 2 cap. 8 And in the very Alliance with France concluded 
July , 1 1665. The fiſt Article is in theſe words: That there be an univirſol and perje- 


tual, true, and ſince re Peace and mity between the Moſt Chriſtian King and the King 
Great Britain, their Heirs and Succeſſors, and between the Kingdoms, States and Subje 
of both, &c. Vide ꝙ E 4 2.8. The League then made with the Scots, and likewiſe 
between Edward the Fourth and the Duke of Burgundy. Phil, Comin, J. 3. c. 6. 


Prince; 
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prince; Or elſe they are made from ah Efare to a Prince, 
where the death of the Prince does likewiſe, if not dif- 
ſolve, yet at leaſt ſuſpend till a new Treaty of Confirma- 
tion of the Precedents, although by the Laws of England 
Rex non intermoritur. 1 

XIV. Sometimes Alliances are contracted for an Enter- 
prize and for one effect only, in the part in which the 
Allies are intereſſed, and ſuch are generally called Leagues, 
which in England have been ſometimes confirmed by Ad. 


* Parliament *. | 


Rot. Pat. 

Leagues commonly are Offenſrve,but in effect they tend cgi . lr. 
— againſt ſome one, and in the bottom are lodg- — * 
ed Articles of Secrecy for the Enterprize : and ſuch was that | 
of Cambray againſt the Venetian, in which they borrow- — 
ed the pretext of Religion and the Peace of Cbriſfendom. 4 


which were Pope Julius the Second, the Emperer, Kings of France, Spain, and Arras 
gon, Ane 1558. Jide Hiſtory of the Republick of Yenice, fol. 27. pam, 


XV. The ordinary cauſes for which Princes and Re- Sed ut vim pati 
publicks make Leagues, are either to facilitate a Con- — po 
queſt, as that that was made between Lewis the Twelfth ibu omni 
and Frdinand of Arragon, for the Realm of Naples, or to equitate abber- 
balance the Forces of one that is more mighty, in hinder. 79. Grotius de 
ing him that he grow not greater; but Arms ought not 2% * 
to be taken to diminiſh ſuch a Neighbour's power, for g = 5 *. 
that fear is uncertain; but prudent Leagues may be made 
for diminiſhing their power. 

The E»glſh made a League to ſuccour the Hollanders, 
not only to balance the growing opulency of the 5 
vii Monarchy, but likewiſe to encreaſe her own by the 
Alliance of the Dutch. , Quid ſequitur ? Fate 

XVI. Again, Leagues may be. made for the procuring 
of a general Peace by way of Mediation of their Neigh- 
bours in War, and ſuch was the late Treaty of Nimmegen 
mediated by the King of England, and concluded Ang. 10. 
1678, between the — — and Plenipotentiaries 
of his moſt Chriſtian Majeſty on the one part, and the 
Ambaſſadors and Plenipotentiaries of the Lords States 
General of the United Peovinces on the other part; ſuch 
waz alſo that League of Union propounded by His now 
Sacred Majeſty, and afterwards concluded betwixt him 
and the States General of the United Provinces for an effi- 


cacious 
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cacious Mediation of Peace between France and Spain, His 

Sacred Majeſty of Britain having a proſpect to what aſter. 
wards happened, and of a War, wherein moſt inevitably 
would be involved moſt of the Princes in Cbriſtendom; 

to the effecting of which Peace, His. Majeſty and the 

States General did obtain a promiſe from the French King 

tothe Dutch, to lay down Arms, on condition the Spa. 

niards would formally and ſolemnly, by a Treaty of Peace, 

quit to him all thoſe Places and Forts, together with the 
Cha#tellenies and their appurtenances, which 8 by force 

of Arms had taken in, or fortified in the then laſt years 
Expedition; or otherwiſe that the Spaniard be brought 

do transfer to the French all their remainder in the Dutchy 

of Luxemburg (or to the County of Burgundy) together 

with Cambray and Cambreſis, Douay, Ayre, St. Omers, Bergue, 

BR St. Awinox, - Fuernes, and Lynk, with the Bailiwicks, Cha- 
. ſtellenies and all other their dependencies ; and the French 
Leagueof Uni. King to reſtore to the Spaniard all Places, Territories, 
on between which they have by Arms taken ſince their entrance into 
* ny of Handers, on condition that the States General do recipro- 
and the gate, Cally undertake and ſecure 0 the French, to prevail with 
General of' the the Spaniard to conſent to the ſame Conditions, which once 
United Nezher- effected would (as was hoped) initiate the tranquility and 
2 2 be the intereſt not only of the two Warring Crowns, but 
— 121 of all other the Princes of Chrifendom. To the effecting of 
ane 1668, Which there were ſeveral Articles agreed; and likewiſe 
| it was agreed, That if a Peace ſhould happen to be made, 
"His Majeſty and the States General ſhould become War- 
rantees, and a, place left for w7 other Prince or State to 
come into the fame, who ſhould think it their intereſt to 


keep the Peace of Chrifendom undiſturbed, and to reſtore 


the Low- Countries to their tranquility :. there was provi 
ſion made likewiſe by the ſame, for the Forces of each of 
the Warrantees to be ued againſt choſe that ſhould break 
and violatethe ſame, obliging them to ceaſe the violence, 
and repair the Party injured. 

ut « Defen- XVII. A Defenſive League, which hath no other benefit 
fr War isun- but a neceſſary defence, and in the which mean Eſtate 
Lv on kis port are in à manner equally incereſled,Jaſt uſually longer than 
fe? War an Offenſrve League, which is voluntary, and from the 
The Anſwer of the Ambaſſador from Privernum to the Senate: Si benam dederitin 
& fam & per petuam; A malam band dinturnam, Liv. lib. 8. _ f 


4 
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which either of the Confederates will eaſily part when he 
hath, more intereſt: So as in balancing the intereſt of the- 
one and the other, he that ſhall find himſelf accompanied 
with diſtruſt, and an opinion to be irreconcilable to 
the common Enemy, generally proves the moſt firm in 
the League. | i 
The Wiſdom, Courage, Means, and Conſtancy of the Prince 
or State is to be conſidered ; fo likewiſe the dif ance of 
the Places, as well in regard of thoſe with whom t 
unite, as of thoſe againſt whom they make the Leagues. 
XVII.. _— having no other limitation, but the end , 
e 
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If an Enemy ſhall take the Country, for the defencewhere. n and 
of the League was made, the Queſtion has been whether __ Author of 
the Confederares be bound to affiſt him who hath loſt it, yingee®? ... 
in the Recovery; ſome have held, that the Defenſive did piatam (faith 
not extend ſo far: notwithſtanding if there were no Trea- he) eff quic- 
ty, which had concerned this Conqueſt, yet it would ſeem 2 1 edere 
more reaſonable to comprehend the Recovery in the de- ,,* taking * 
fenſive, if it be general. For as it hath ſor its end to pre- fair. Saris ſcie 
ſerve the Allie in bis State, and that to attain unto it, the 9%ibuſc 
Forces muſt not only remain in the Country of the Allie Du crdi fuir 
to attend the Eneiny ; but after denunciation and other 1520 % 3 ad. 
atsof Hoſtility done by the Enemy, they mult enter into dens; 2 
ater nts to the 3 to e 5 or Fr him ven fuſe endl 
rom attempting any thing againſt the Allie, the Offenſive um Juperbe 2 
being judged by the gags. jon, and notby that 2 7 2 e fade-. 
lows ;, by a ſtronger reaſon they ought to enter into the 1 
Country conquered from the Allie, for the recovery a little Frog) 
thereof; but excuſes in this kind proceed from thoſe who — more do 


fail in their faith, courage, or means to recover. 1 
what to the League? what to the Gods, the ] of the League? whom ſhall I 
bring unto thee to be the Judge of thy anger and of my puniſhment ? I refuſe no 

people, nor private men. pat Xiang ee SF 


XIX. Contribution is one of the main ingredients in a . 1515. ide 
Leeyne, and is of great difficulty to regulate. It is made Sir Rebere Cor- 
either in Aen or Money; the men are entertained by ell eo of. 
Parties, or by him only that bath need, or other wiſe as the Amity and of, 
League is. H-nry the Eighth made a League with Francis Marriage. 
the French King againſt the Emperor Maximilian and Fer. 
133 8 . N dinand, 
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dinand, for the Recovery of Milan, which he did, for the 
eee of his Neighbour, and Reduction of the Swiſi 

om the Imperial ſide, for which he employed the Baſtard 
of Savoy; the agreement was of reciprocal Succour of 
10000 men, if the War were by Land, and of 6000 if 
It were made by Sea; and in all other occaſions, the French 
King was bound to aſſiſt the King of England with 12000 
Lances, and he the King of France with 10000 Foot at his 
charge that had need. | 

So where Contribution is concluded for Money, there are 
difficulties that do ariſe from the Perſon or Place where it 
muſt be kept; to deliver it into the hand of the ſtrong- 
eſt, is not ſafe, for fear they ſhall not be able to call bim ta 
account; to lay it in a weak place, were to expoſe it to the 
attempt and force of the ſtrongeſt, or to him that ſhall firſt 
take Arms; but it has been uſual for the ſumm not to be 
advanced till after the War begun. | 

XX. Leagues concluded by the Deputies of the Confed:. 

| rates, there ſometimes falls out a difficulty who ſhall rati- 

Andre Maure- fie and declare himſelf firſt. In the League which ws 

cent Hift, Yen. made between Francis the Firſt, the Pope, and the Princes 
of ah, the King refuſed to ratifie until the Pope and 

Venetians had ratified before him, and in that he ſo cun- 
ningly wrought, that he procured the Collegues to declare 
and begin the War, whilſt that he treated ſecretly for 
himſelf, to the end he might make his Oonditions with 
more advantage; this he declared was for fear thoſe L. 
lian Foxes ſhould ſhew him the like. 

XXI. Leagues made for an Enterpriſe ſucceed ſeldom 
according to the hope of the Allies, if the Enterpriſe be long; 
for beſides that the preparations be long, the opinions 
divers in the purſuit, the reſolutions inconſtant, the in- 
tereſts of Princes or States in a League may change with 

time, or with the practice of him againſt whom they ae 
in League, in withdrawing ſome one of them, or making 
him to ſuffer more loſs than the reſt ; for ſeeing himſeli 
ill defended or ſuccoured by his Confederate, and that he was 
in a greater danger to loſe than his Companions, he 

1 If one Bart then ſtudies to retire * and to make his accord apert, as did 

th ted 


the Lian ths the Venetians with the Turks, after the loſs of Cyprus. 


other may depart from it; for the ſeveral Heads of the League have every one the 
force of a Condition, ſo Grotiu conceives J. 2. c. 13. f. 11x | x 
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XXII. The ordinary cauſesof the Rupture of Leagues Solnti federis 
are diſtruſt and jealouſie, as if one hath had conference with —_—_ ſufti- 4 
the Enemy, without the conſent of the reſt ; if that which . Mi 7 
ſerveth for the ſafety of one, diminiſh the ſafety of tbe o- conferunt, ſed 
ther, inconFlancy, variety, cowardice , diviſion , uſurpation qui quam jurats 
without the conſent of the others. OO promiſerant - 

So if he treats with the Enemy, not comprehending fr. lf 
the other Allies, but as Adberents ; as Lewss the Twelfth u rundem, 7 
lefe the League of the Venetians, for that they had made ve faurillum ex 
a Truce with him, and had preſumed to name him only 4#i-parrelter. 
as an Adberent. It was the opinion of Bryan, that if all the 4, tranſgre» 
Subjects of England would make War with a Confederate 2 Dk 
Prince or Republick in League with the King of England, cyd, lib, ir. 
without the aſſent of the King of England, ſuch a War 19 E. 4 Ha 
was no breach of the League; and upon the ſame rea- — * H.5. e. s. 
{on were the reſolutions of. the Judges in the Duke of in th . _ 
Norfalbs Caſe, where the Queſtion was, Whether the wofolt's Caſe. 
Lord Heriſe and other Subjects of the King of Scots, that 4 1sf.fel.r52, 
without his aſſent had waſted and burnt divers Towns in 
England, and proclaimed Enemies, were Enemies in Law, 
within the Statute of 25 E. 3. the League being between 
the Engliſh and Scots, and reſolved they were, and that 
the League remained. | 

XXIII. The Succoursthat one Confederate muſt afford t fidelitate . 
another Confederate (according to the Law of Leagues) feudali dicitur; 
againſt a Confederate, is of great conſequence : Thres Er fs ſcivers 
Princes Allied, the one makes War againſt the other, and mar ho -07 mg 


demands ſuccours from the third; in this caſe if the 7 


Treaties of Alliance be only for Friendſhip, it is certain wel ſpecialiter 
he is not bound to give any ſuccours: But if the Treaty e requifitar, 
carries an Offenſive League, he muſt ſuccour the moſt an- , OP 
cient allied by a precedent Alliance. If the precedent Allian- — 
ces have been made both at one time, he muſt ſuccour Demo ſtben. de 
him that is allied in an Offenſive and Defenſive League: Mgaltpoli. 

but if the League be Offenſive and Defenſive of either ſide, 

be ong bt not to ſuccour either 5 but he may mediate a * Peace, · gn i 
and cauſe the difference to be judged by the Common Allies, Fay quo 3 
which being propounded with a Declaration, that if one Samnici populo 
refuſe, or having once ſubmitted, will not yield to 2 bellique 


Judgment, he will ſuccour the other, as the Swede and ar 2 
Nin“ Jare BU ae Par lu. 2, £9.15. S 13. na u lie of Func 


* 
Su 1, 
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| Swiſs,upon ſeveral occaſions have done; notwithſtanding 
in point of State on ſuch occaſions they uſually balance 
their Eſtate, and looking more to ſafety than Fuſtice, they 
ſuccour him who being enforc'd, may weaken the power. 
ful, who is more to be feared ; yet to unjuſt Wars there 
is no obligation; then certainly he ought to be preferred, 

who hath a juſt cauſe of War. 1 
XXIV. By the Laws of Alliances Princes may aid parti 
| _ and common Allies, if they be wronged by one of the 

N 4. . | > 
als cannot But he which is not comprehended in the Treaty of 
directly refuſe Alliance, cannot be defended againſt him that is allied 
War, nor de- without breach of the Alliance; therefore Mediation in 
mand Peace. ſuch caſes is the only hopes of the oppreſſed, which not hs 
; ving its effect, if the oppreſſed — 2 the pro. 
4 a by tection of the Mediator, they then become in the nature 
— 35. Of his Subjects, and then that Prince is obliged to their 
ſuecour and defence, even againſt his Allies, and this is by 
| natural Right, | | | 
when Eier! XXV. By the Laws of Leagues, though the Oath bind 
the Fourth was Only the Perſon, yet the Promiſe binds the Succeſſor 3 for 
chaſed out of though tome do hold, that Leagues do depend upon the 


pn logon, Oath as their Firmament, though that is not ſo for the 
OT 8 moſt part, yet the efficacy of ſuch Leagues reſts in the 


p egein ; yet Promiſe it ſelf, to which for Religion ſake the Oath is ad- 
by reaſon ded. Hence it is, that Promiſes made to a Free people are 
there was in- in their nature real, becauſe the ſubjeR is a permanent ma- 
— the fer; al though the State or Republick be changed into a 
words, with Monarc hy, yet the League remains, for that the body, 
ihe King and i. e the power is ſtill the ſame, though the Head be changed, 

calm, that And the perſon is inſerted into the agreement, not that 
3 the agreement may be perſonal, but to ſne with who 
cual. Phat. Co. # is made; for if it be inſerted into the League that it 
mines, lib, 3. ſhall be perperual, or that it is made for the good of the King: 
cap. 6. dom, or with the Perſon and his Succeſſors, or for a time 
Ulpian. Lr limited, the ſame does moſt apparently demonſtrate the 
2 thing to be real. 10 
. padir. Adde que Helvetiis canſantur poſt mortem Hen. 3. apud Thuanum, lib. 97. is 

Am. 1 * Vide & inſizneti locum apud Camden. in Anno 1572. abi de Fadere anti 
Gall. &. Scot. ä 


However, in all Leagues which tend to Peace, though 
chere may remain ſome wnat, whereby words of _ 
: . ©: I'M 


* 
* 
5 


8 A 


* 
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ity may ariſe ; yerthe moſt pious way of interpreting, 
2 +4 to account the ſame rather real, than — of 
for all Leagues made for Peace or Commerce, admit of 
a favourable conſtruction, Leagues def enſtue bave more of 
favour, offenſive of hurt ben. | 

XXVI Leagues made with Princes, although they Quintus ſaid to 
happen afterwards to be driven out of their Kingdoms Ni We 
by their Subjects, yet the League remains firm and good; 2 _ Rn 
for the Righr of the Kingdom remains with ſuch an unfor- nor Society 
tunate Prince, notwithſtanding he hath loſt his Kingdom: with thee, but 
The Preſident, Canon, and Plenipotentiary forthe Duke with Pape 
of Lorraine at the Treaty of Nimmegen, renewed his in- E — 
ſtances with the French Ambadladors, that he might ob- £2829 the | 
tain ſome moderation of the Conditions that had been Y 
ſtipulated for his Maſter 3 the Emperor did the like, but 
without ſucceſs ; however the Duke would not neglect 
any thing that might give the French King freſh Eviden- 
ces of his deſire io merit the Favour of his Majeſty, he got 
Sir Leoline Fenkins, and the reſt of the Mediators, to de- 
clare to Monſieur Colberr, that the Emperor had taken 


into his Service all the Lorraine Forces; and in the pub- 


lick Declaration which the Duke made at Nimmegen, he 
ſaid, That be had delivered all his Forces to a Prince at 
Peace with France, that he might make it appear to the King, 
that though be was expelled his own Deminiom, yet be wool 
do nothing that might give bis Majeſty ground to deprive 
him of the hdnour of bis fawour : And notwithſtanding 
all theſe moſt ſubmiſſive offers, this Unfortunate but Gal- 
lant Prince was ſhut out of that Famous Treaty, which 
2 to a OY . all the Princes of 

ope were engaged. the other hand, Leagues 
made with 2 cannot be good; for his ade. 
ing wjuft, is odious: but if * the people will make him + 
King de facto, and inveſt him, the queſtion is then out 
of all controverfie; for then he is become a King reg- 
1s, and by the Laws of England, if Treaſon be com- 
mitted againſt his Perſon, and f after he is beaten out, + 4 E. 4 1. 
and the King de Fure comes to his Crown, the King deg E. 4 12. 
Jure may puniſh thoſe-Trayrors with death. 3. Inft. fol. . 

The Earl of Warwick having raiſed an Army in France 
and Flanders, intaded England, and within five or ſ £4. 4. in an. 
days after his landing, King Edward's Forees _— $476,” 


in, 


11 H. 7. c. t 
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him, the Earl became Maſter of the Realm; the King 
fly ing for protection to his Kinſman the Duke of Burgun- 
h, he kindly in his misfortunes entertained him; 
while he was in this baniſhed eſtate, the Duke of Bur. 
gundy renewed the League with che . it being a- 
greed; that notwichſtanding King Edward's misfortune, 
pi the League remained firm and inviolable berween the 

Phil. Comines. Duke Charles of Burgundy, and the King and Realm of 
63:66 England: So that for Edward they ſhould name Henry(who 
Reges -qui_reg- Was newly taken out of the Tower by the Earl of Warwick, 
uit exuti ſan}, at his chaſing out of King Edward) Now the true rea- 
cum aliis reg% jon that Leagues remain, and are firm, notwithſtanding 
— orye.d ta ſuch a change, is, becauſe there goes along with them a 
Saunt. rear racit condition, wiz. of holding their poſſeſſions; and 
therefore the World wondred not, that His late Sacred 
Majeſty having ſworn a League with the King of Spain, 
expreſly as he was King of Portugal, did notwithſtanding 
receive two Ambaſſadours from the then new King of Py. 
tugal; and that without being judged either in England or 

Spain to have broken his former Oath and League. 
The Duke of Guiſe having formed the League againſt 
Henry the Third, which was, in regard the King was 
ſo cold in the Profeflion of the Rowiſh Faith, that it was 
in danger to be extinguiſhe by the increaſe which he per. 
mitted of the Reformed Religion, eſpecially ſeeing Hemy 
the Fourth then King of Navarre, was of that Religion, 
and was to ſucceed tothe Crown ; wherefore by the Me- 
diation of Philip the Second of Spain, the Pope qualified 
Peter Mathews the Duke of Guiſe, Head of that Catholick League, and 
Hiſtory of (which in point of Government was to ſet him above the 
2 2 the King) avowed him Protector of the Carbolick Faith in the 
Third.” Kingdom of France. When Henry the Fourth ſucceeded 

; to the Crown, then this League fur ſecurity of Religion 

was moſt violent, and the Spaniard without, hoped, by 
nouriſhing thus the di viſion within, to carry all for himſelf 
at laſt. To avoid which gin, and to anſwer all, the King 
changed his Religion, and negotiated by 4'Ofar, to be 
received by the Pope as a dutiful Son of the Church of Rome, 

_ demanding abſolution for what was paſt, and making 
large promiſes ot dueobedience ſor the time to come. The 
King of Spain's intereſt was, that he ſhould not be received, 
and thereupon he endeavoured to perſwade the 9 


- 
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King Henry did but diſſemble with him, and that under 
this diſguiſe he would eaſilieſt ruin the Romuſb Religion: 
notwithſtanding this, the Cardinal obtained his Recepti- 


ſes and preſents which he made to His Holineſs, whereup- 
on the Spaniard's deſigns were in a moment all blown over 
from France, but fell heavily upon the United Provinces 
which were ſorely oppreſt, for that they apprehended 
the loſs and ruin of their Country, and thereupon the 

implored aſſiſtance from King Henry, who received their 


of relief. The King of Spain, who wanted no good in-- 
telligence in the Court of France, immediately remon- 
ſtrates to the Pope, that his former intimations concerning 
Henry's diſſimulations did now appear in the face of a 

the World, and that ſeeing His Holineſs had been fo 
credulous, he knew not now whether they ſhould be able 
to ſave the Catholick Faith from being ſubjected to the Re- 


revolted from him, only becauſe he reſolved to uſe the 
true means for the eſtabliſhment of the Romiſh Faith a- 
mong them, and that now he was in a fair way of redu- 
cing them (which conduced ſo much (by His Holineſs his 


had taken their party againſt him in that work : and that 
at Paris he had received their Ambaſladors to that pur- 


or having betrayed him, and put the Church in danger. 

his argument was as ſubtil on the Spaniards ſide, aschan- 
ping Religion was on King Henry's; and therefore the 
ardinal Was not a little perplext, how to anſwer it to 
he advantage of his Maſter ; as alſo coherently to the 


But at laſt he replied, That His Holineſs needed not won- 
ler how in reaſon of. State, thoſe different Religions might 


ing Religion. Thus David ſought protection of the Phi- 
im, and Abraham redeemed the ſinful Sodomites. That 
took it to be upon the ſame ground, That His Holineſs 
mlelf not long before, * a Perſian AI” =: 
„3 
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on, Abſolution and Benediction through the many promi- 


Ambaſſadours very graciouſſy, and gave them aſſurance 


formed Religion or no: for whereas the Hollanders had 


opinion) to the eſtabliſhment of the Romiſh Faith) Henry 


ole although he knew they were his lawful Subjects, 
4 
This ſtartled the Pope not a little, who charged d Ott, 


onfiderations of his former reception into the Church: 


join together for political ends, without hazard of alte- 


\ 
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who was ſo far from being an Heretick, that he never 
| pretended to the Name of Chriſtian: That it was a play. 
Vide Peter us · {ible argument which the King of Spain uſed, in complain. 
bers Hiſtory ing of Henry's receiving and avowing their Ambaſſador 
of France ea knowing at the ſame time that they were Re. 
Fits Hen. + bels, and could pretend no Right or Title ſeparate from 
In Regno diviſe his Crown: For Princes (quoth he) when Embaſſadour 
ber: uns, pro are addreſt to them, never inform themſelves of the 
g ee uu * Rights and Title of thoſe Princes from whom they are 
rang Ang ſent; but whether they have poſſeſſion of the Force and 
Princes are to Power of thoſe Places from whence the Embaſſadour, 
have an eye to are employ'd; for it would be an endleſs task and require 
the power an infallible true Hiſtory of the World (which is not to 
1 be made by Man) if all the Embaſſadours before their 
| ſ | : 
to afford bene. Reception ſhould be obliged, firſt to prove clearly to 
tic one to the the World the juſt Right by which their Maſters derive 
other, and not © thoſe Titles and Juriſdictions, which they aſſume to 
their Titles, themſelves. | Pap = 
VVXVXVII. And as Leagues are Covenants or Agreement 
made by Command of the higheſt Powers, wherein the 
arties are bound over to the Divine Wrath, in caſe they 
break their Faith; it hath been a famous queſtion, Whe- 
Coke 3. Inſtit. ther they may be entred into with thoſe that are Aliens 
fel. 135, from the true Religion, whereof by the Law of Natur 
there is no doubt nor difficulty; for that Law is ſo common 
to all men, that it admits not any difference of Religion; 
but the queſtion is about the Law Divine, out of which 
| ñũt hath been diſcuſſed, not only by Divines, but famois 
Lib. 2. cap. 15. Lawyers, as Oldradus, Decianus, Grotins; upon the whotk 
9.8. they have agreed, that they may be entred into as wel 
with Princes Infidels as Chriſtians : and that is evident 
proved; for that before the Law of Moſes it was lawkil 
to contract Leagues with Aliens from Religion for an in- 
offenſive and harmleſs behaviour, as that of Jacob wit 
Laban: nor did the Law of Moſes make any change, the e 
ample of the Egyptian, being expreſs in the point. Ib 
tiue thoſe ſeven Nations and other Kingdoms, as tht 
Amalckites, that were deſtinated by Divine Sentence tobe 
extirpated, were excepted ; but Leagues of Commerce, 
and ſuch as pertain to the utility of both Nations, or 
eicher party, are by the Law permitted with the profane; 
So David and Solomon made League with Hiram Kingd 
8 ite 
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the Tyrians ; and that which is very obſervable in the Sa- 

cred Hiſtory, of that action it i, ſaid, Thar the Alliance 

was made by Solomen according to the Wiſdom which God 

had given him. *Tis very true, the Few were generally 

very cautious of contracting with Idolatrous Princes, and 

the reaſon was, for that they had expreſs promiſes. of 
Victory, bur that was conditionally, i. e. if they kept the 

Law, which it perfor med. they had the leſs need of ha- 

man aid. But now under the Goſpel ſuch Contracts have 

a more fangs egen, Nee, to that of Ter- | 
tullian So long as irael only was his pes ple, God did juſtly ;. * 
command mercy toward. their brethren Pr but * ng wo BBY "mn 
be gave unto Cbriſt the Nation; for his inberitance, and the plum ſecuti Im- 
, of the Earth for bis poſſi [ſton 0 and that began to be paid peratores & Ree 
which was promiſed. in Hoſea, They that were not my people 2 Cbriſfini 
ſhall be my people, and the Nations that had not obtained II - 


awe” | | METCY won Chriſtianis, 
ſhall abtam mercy 3 from that time Chriſt hath extended unto ant cen n ſane 
all the Law of Fraternal Benignity, excluding none from our Cbriſtianis feces 
compaſſion no more than from his Vocation ; and therefore 7* Cenſtentius. 
25 it is no evil to do good to the prophane, ſo neither is it 2 , f f. 


unlawful to implore their help, as Paul invoked the aid roms 


of Ceſar and the Chief Captain; ſo that at this day there Niva, cum 
is no intrinſecal or univerſal pravity; nevertheleſs thoſe Seracenis Thee» 
Alliances have their Circumſtances or Rules of Govern- 3 e 
ment, as not to join with them but in extreme neceſſity, Reges Hiſpanic, | 
agcor ding tO that of o Thucydides . j They that are treache cum Tartaris , 
rouſly aſſaulted, as we are by the Athenians, are not to be Rodelpbus Habs 
blamed, if they ſeek for ſafer "Ry and ſecure themſelves by the ſpwrgenfir. Adi 
aid not of Greeks only, but > A en | 47 . - 
4 Jure Balli Romani Pontificis e. 1. Julius ſecundus Pontifex Turcit uſur, vide Buiftred, 
art, 3. fol. 28. cited in Marſbe's Caſe, the Caſe of Samuel Pellagy that had been Am- 

ht tho ty of edn eee 
(yp by the aid of the Gress rd, refuſed ir. 


Of Alliances unequal, and ok Pzotettion. 
I. of Alliances unequal, in reference IX. Of ambiguity in words, bow it 
to the acknowledging a Superiority | bath given occaſion to Princes to 
or Protection in another. depart from the League,and of the 
II. of Proteftions by 4 Prince or | Reputation of Princes on ſuch a. 
State voluntary or mercenary. _ caſion preſerving the Alliance, 
III. Of the Convenience: 7 ſach X. Of the — and aſſurance of 
| Alliances, how conſidered. | Alliances, whether to be found 
IV of the Duty incumbent on thepro- | more in Princes, er in Repub- 
tected, and the obligation in he- | licks. h Ih 
nour and juſtice on the Protedtor. XI. If one party hath violated the 
V. Of Alliances unequal, and of the| League, whether it be lawfal fu 
ordinary cauſes that may tend to the other to depart from the 
8 rupture of the ſame. ame. OL” 
VI. Of the cauſes extraordinary that | XII. In the conſtruction of League, 
may occafion the breach of ſuch | the thoughts not thewords of Prix- 
Alliance. ces to be conſidered. 
VII. Of Faith and Aſſurance impli- | XIII. Of things tacitly excepted in 
citly diſcharged by the delivering | all Leagues and Treaties, miſe 
of Hoſt ages. 23 rence to their nullity. | 


VIII. of the differences of Lygngnes XIV. Of things favourable, thing 
contracted by Princes, through | odious, and others of @ mitt na- 


force or fear, differing from Con» | ture to be uſed in the interpreting 


trafts private. of Leagues. 


| IT Jeans Alliance is that which is contracted betwixt 
 AndronicusRho- Princes or States unequal in Hincur, or in Power, 
dius poſt 4ri- with unequal conditions, the acknowledging the other, 
rare _ not for Maſter or Lord, but by Honour as the more power. 
Progr —__ ful, and the better qualified, and ſome for Proteſter; and 
amn ur potextior; theſe Treaties are made with thoſe States, which take 
plus haoris, in- or give Penſion, or Which put themſelves into Protein. 
* — And ſuch was the League of Protection propounded to 
2 = go; Queen Elizabeth by the States General of the United Pro- 
c. 2.6. 21. 2. 2. Vinces, Who by Joos Van Menin moſt humbly beſought 
It is the pro- Her to accept of the Sovereignty and Supream Dominion 
pertyoffriend- over the ſaid United Provinces upon certain and realons- 
equals;that the ble Conditions and Articles, ce. | 
{ ronger have more honour, and the weaker have more help: Proculu adds that ſuch 
c - uſe is inſerted in theLeague;to ſignific the one is ſuperior in authority and dignity; 
{cr both are free, but are ſub patrocinio, non ſub ditione, L. iu. lib. 37. Cicero Offic. 2. 


Nen fine metu in poſterum, quem tunc preſent neceſſitas averterat, Grotins Aunal. lib. 
A E. Mttorar. lib. 1 3. lad An. 1585. Grimfion, lib. 12. ad An, 1585. 15 
a | Tribile 
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Tribute is paid 1 Subject, or by him, who, to enjoy 
his liberty, pays that which is agreed upon to him that 
hath forced him to do it. But a Penſion is held voluntary 
from him that is in Protection, or from him that is in all 
other things equal to the Treaty of Alliance to hinder the 
Penſioner, that he join not with the Enemy, as the Sw1/5 
to the French, or to have aid and ſuccours from him. 4 

II. But that Protection is moſt true and Honourable, Leg. neon dubis 
when a Prince or Republick takes upon him the defence of P. dich. 
another, freely without reward, though ſome, if not all, SL 
find it moſt neceſſary to balance Honour with profit, from My 
. this Maxim, that A pecuniary intereſt obliges more to ſuccour, 

than when barely obliged by Oath. | 


. III. Again, there ſeems to be a kind of Protection or 

1 an Alliance, which indeed is no more than a bare 
cuniary retaining. Politicians have conſidered the ſub- 

, ject diverſly, either Abſolute or Conditional; Abſolute 

< is that which is meaſhred by the concurrence of the great- 

is neſs of Forces, Treaſure, Munitions, and other Mili 


1 preparations: Conditional is that, the which although 
it be lefs than an abſolute, yet is more fit to ſuccour us 
or do us harm: in this the Neighbourhood is of very 
great conſideration ; for that a Neighbour Prince of mean 
Forces may more eaſily hurt or ſyccour us, than a great 
1 Prince that lies far off; near ſuccours are always fooner * 
m4 ready and with leſs charge. And this makes the Biſhop - 
4 of Munſter to be in that eſteem with the States of Holland 
i and the other Sovereign Princes bordering on his Terri- 
5 tory; and the reaſon why he is ſo much the more court - 
ke ed into aſſiſtance and friendſhip is, for that his Forces 
4 being at hand, if Peace be concluded, he is the more 
* eaſily diſpatched, whereas remote and abſolute Princes 


ing their ſuccours come often too late after the occaſions to 

bt defend us, and too ſoon to oppreſs us. | 
4 « IV. By the Law of Protect ion, he that is protected owes 2 — 
a all Reſpect and Honour to his Protector, againſt whom if he — pon * 


conſpire or attempt, or ſtrays from his duty, it is lawful dhe protection 
4 for the Protector to make better aſſurance; nay, if he plea- of the French 
ry; I bes, to make himſelf Maſter: But then on the other ſide, Kingrevoleed; 


Fe. 2 the Protector ought to defend and ſuccour the protected, 3 + 


1. Conditions into Privileges, to the end it might bs his will to.deprive them when be 
ſhould think fit. Vd Cardinal. Thaſe, . P. Cen-. 935. Me 
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Of Leagues by alliance unequal. | 
and uſe him well; for otherwiſe he may withdraw him. 
ſelf from the protection, and ſeek another. 
V. In Alliances that are unequal, there are four kind; 


At of Controverſies may happen. f 
This bolds as Firſt, It the Subjects of a Prince or Republick, that 
well between is under the protection of another, have committed any 
Leagues equal thing againſt tbe League, | 33 | 
——_— Secondly, If the Prince ar Republick be accuſed. 
2 Rag * Thirdiy, If the Fellows, which are under the prote- 
z 1. c.4. \. 21. tion of the ſame Prince or Republick, contend with one 
This. hath the another. | 


pn. in Fourthly, If the Subjects complain of their own Ruler. 
ane — Io the firſt, it a f:u't appears, the Prince or Republick 
wt qui; ultnem is bound either topuniſh the offender, or render him up 
_ - 2 to the Party _— and ſee or endgavour that damages 
eccavit , Jans m ay be recovered, | 
ot pe But one of the Afſoriates in the League hath no right to 
tui non ſif. Cor. apprehend or puniſh the Subjects of his Confederate. . 
de Jure Belli, To the ſecond, the Confederate hath a right to compe| 
Fx to puniſh him, for that one may take ſatisfaction or re- 
338 45 of him that hath offended; and this happens as 
of command- well amongſt thoſe that have no Confederation art all. 
ing. for Princes To the third, as in Contederacies equal, the contro- 
| RO verſies are wont generally to be brought before an Aſem- 
fore Judges of bh of the Confederates, that is to ſay, ſuch as are not cur. 
theirown chu- cerned in the queſtion, or elſe before Arbitrators, or ell 


ſing. Ead. I. 1. beſore the Prince of the Affocration, as a Common Arbi- 
c. 3. f. 28. 1. 6. trator. 


D b | 9 { 1 . k 
Federis Bic; So on the other hand in a League unequal, it is agreed 


pes ſane, circa for the moſt part, that the Controverſies be debated be- 
fuas quidemuti- fore him who is Superiour in the League. 
litates mbil T7 the laſt, the Confederates have no Cogniz,ence. In 


Comes * common Affairs out of time of Aſſembly, even where the 


cem unibuf rc: League is equal, the Cuſtom is for him who is choſe Chief 


bus curandis e of the League, to have command over the Confederates, 
— e ſupr#ce- according to the Speech of the Corinthians in Thucydides, | 
— * becomes them that are Princes of the League, not to ſeek their 
1 - 0 F MAY > h ay 
on particular advantage, but to content themſelves with a1 

eminency abowye the reſt, in taking care of the common Intere#t, 


FVI. Though that the breach of Faith be much practi- 
ſeed in Ch affaire, yet there are fey Pi inces found, 1 
. f haare 


8 „% co wo Wa oo «© ww  - ou 


7. 1. 6. 3-$.21. his Confederate to ſtand tothe League, and if he will not, 
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Df Leagues by Alliance unequal. 
have not found a pretext: ſome havepretended to be cir- 
cumvenced by errour; others by change of Affairs have 
pleaded an excuſe, as great * or inevitable loſs, 
and apparent danger of the ruine of their State, which 
are the cauſes, wherein ſome ſay, that an Oath is not obli- 


poſſible or unjuſt; to theſe limitations, ſome hold they 


muſt not keep faith with an Enemy of the Faith, nor with oli. cn r; 


him that hath broken his, nor with a Subject. nor with 
a Thief or Pirate; certainly if it be not lawful fora man in 
theſe caſes to keep Faith, it is not lawful to give it: If it 


be lawful to capitulate with ſuch men, it is neceſſary to Gregorius, Per. 
hold what we promiſe, that is, (we preſume) when che iν Deo cul. 
word is given by him that may give it, and that they — 22 


rely upon id 


VII. If 4 e are taken, he that gives them is free! 


from bis Faith; for that in receiving Hoſtages, he that re- 


* a I%E 


gatory; the condition, by reaſon of the Oath, being im- 


neg 


ceives them hath relinquiſhed from the aſſurance which 


he hath in the faith of him that gave them; ſo where a 


Captain ſor his Prince gives his word without Commiſſion, 


it binds not the Prince. 

VIII. Some Lawyers would judge of Treaties as parti- 
cular Contracts, by which means they would ſtretch the 
Conſciences of Princes; for, ſay they, that as a private 
man is not bound by that which he hath promiſed by force 
or fear, ſo it ought to take place amongſt Princes and in 
Treaties which are made betwixt Soveraigns; but that is 
ndiculous, for that were in effect to baniſh Faith from all 
publick Negotiations ; for there is no Treaty but what is 


uſually made in Arms by force, or through fear to loſe ei- 


ther Life, or Goods, or Liberty, or the State; which are 

cauſes of juſt fear, and may ſhake the moſt conſtant. 
IX. Some Princes deſirous to ſhew themſelves more ir- 

ul gious in theſe ruptures, have taken ſubje and occaſion 


upon the ambiguity of ſome Clauſes in the Treaty, or upon Upon the | 
Equivocation, as Charles tbe Fifth did; or elle they ſeek . 
retain the 


Allie is bound to defend, to the end that 3 2— of 
+ Heſſe. ; 


other occaſions, as attempting againſt thoſe whom their 


into the field; he may lay the cauſe of the Rupture on 

But Princes, who Reſpect ſach Treaties with a pious in- 
tentibn,of- preſerving them, always remain con ſtant and 
firm; and though occaſion * off r ic ſelf, by which hey 


a 
4 might 
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120 dk Leagues by Alliance unequal, 
might get advantage by the breach; — when they remain 
durable, ſuch reſpect is afterwards had to their Word and 
Honour, that fewer and leſſer ſecurities will be demanded 
of them, than one hoſe Faith is doubted. i 
X. But aſſurances in caſes of this nature have been found 
more in Republic s than in Prince:; for though Republicks 
have the ſame mind, and the ſame intentions as Princes, 
Famous” was Vet for that they move but lowly, it will cauſe them to 


th- 1ſwer of ſtay longer in reſolving. Famous is that of the Athenians, 


the Carthasgi- when Tbemiſtocles in his Qration told them, That he could 
| e Hp diſcover a matter in which the Athenians would reap 
ere 2 great advantages, but he could no: tell it, for fear the 


ing of Sagwn diſcovery would take away the opportunity of atchieving 


tum: Ege nem it: Whereupon the Athenians deputed Ariſtides, to whom 
| private pablier- he ſhould communicate the ſecret, and with him ſhould 
— 2 4 ; 3 conſult about the obtaining it; They meeting, Thcmiſtocle 
pay u demonſtrated that it was in the power of the Arbenian: 
rendum cenſeo ; to make themſelves Maſters of all Greece, for the Gre- 
5 wits pou _ Naval Army was then in their Ports and Jags wr þ 

„ nn z Whereupon Ariſtides replied, The ſame was a Breach o 
. —_ Faith : But it was anſwered, I: being for the publick, all 
wimadverſio in cot ſi lerations of that kind ought to be laid aſide, whereupon 
Civem mftrum: Arijtides being called by the People to give Report, told 
7 are them Themiſtocles's advice was exceeding profitable, but dil 


tris, wwhiſcum bon ſt, for which cauſe the people wholly refuſed it. 


una diſpatatio eſt, licueritne per fedus fieri: Whether Saguntum was aſſaulted by private 
or publick Counſel, we conceive it not to be made the queſtion ; but this, Whether 
It was aſſaulted jaſtly or unjuſtly ; for to our ſelves an account is to be given by our 
Citizens, whether it did it of it ſelf, or by Commiſſion ; with you alone this is 
diſputable, whether it were a violation of the League, or no. Livius lib. 31. 


XI. If one party has violated the League, the other 
may moſt certainly depart from it, for the tranſgref- 
ſion of the Articles, be it never ſo little, makes. a breach 
of the agreement, unleſs it be otherwiſe prevented by 

2 Condition, which may be, by inſerting into the ſame, 
* Grot, de Jure ® f hat for every offence it may not be lawful to depart from the 
ws ac e hne, Rey 

%%% XII. In all Leagues, the thoughts of Princes and States 
2 —— are to be A not what they ſaid; yet becauſe in- 
dixeris cogitan. ternal acts are not viſible by themſelves, it is neceſſarj 
dum. Cic. de that ſomewhat certain ſhould be determined, i e. reduced 
Offi. 1. to Heads or Writings, otherwiſe there would be no db 


- 


liga- 


tion 


g 
( 
| 
( 


Of Leagues by Alliance untqual. 121 
jon at all, for then every one might free himſelf by affix. 
58 4 5 own words what he pleaſes. Hence it is, 
that by the dictates of Natural reaſon, he, to whom any 
ching is promiſed, hath a right to compel the promiſer to 
that which right Interpretation ſuggeſteth, for otherwiſe _ 
the matter would have no end. And as the reducing of 
the Treaties into Writing makes the Agreements plain 
and obvious, ſo the mutual advance of the Miniſters pro- 
portionably haſtens the accompliſhment. The Counts 
Avaux and Servient, being appointed for the Treaty at 
Munſter, as they paſſed through Holland, they entred in- 
to a Confederacy with thoſe States, wherein each party 
reciprocally did bind themſelves by Articles, not only nor 
to treat of any thing without the aſſent and participation 7 
of the other Collegue, but that the Treaty ſhould be car- 70 20. hr axce 
ried on ſo equally, as if one of the parties ſhould ſee the* 
others buſineſs a brats further than his, it ſhould be law- 
ful for the one to defire the other to proceed no further, 
till his affairs were equally advanced : which Articles 

nding the approaches of each other, ſoon haſtened che 
end of that tedious Treaty. | 

XIII. Again, in all Leagues and Treaties for Peace, Ni promit:ie 

there is this Exception to be ſuppoſed in the Contractors, 725. ar 
Unleſs ſome new cauſe intervene, or unleſs it be by the; ws 1094 iſ 
default of him with whom the League and Compact is wif tag fu 
made, or Affairs continuing in the ſame poſture and ftate prrvenior, nf 
in which they were at the time of the Contract: and that r 
Saying of Ulpianus and Pomponius conce private ; ifl * 4 | 
Compacts, viz. That an agreement is not violated from which zag fade: 8 
4 man recedes upon a juſt reaſon and motive; is by Interpre- rebus fic fantis 
ters extended to National Leagues betwixt Princes and _ 22 Gen- 


- 


rates, ; | ; "_ 5 . 
XIV. In the Interpretation of Leagues and Truces, there 3% 
ought to be a very great care had, in regard of the Sa- 
credneſs of them; therefore in things promiſed or ſecured 
by ſuch Leagues, ſome are favourable, ſome odious, ſome | 
mixt, or of a middle nature. Thoſe that are moſt favour- hi 


ates able, are thoſe whoſe words tend to Peace, not to War, 
ar whoſe footſteps leave ever behind the deep impreſſions 


of miſery, devaſtation, and poverty, but more-eſpecially 
ced when ſuch Leagues are made for War enjrve than 


1ga- Wl otherwiſe ; but thoſe are called odjous, which burden or 
|  oppreſs 


Df Leagues by Alliance unequal. 
eſ one part only, or one more than the other, and 
likewiſe ſuch as tend to matter of Revenge or Puniſhmen;, 
or to violate ſome former acts, or obligations, or the bring. 
ing in a change or innovation of what hath been conſtantly 
ſetled, and uſed before. Mixt, as where a change is pro- 
Is L. un p*f- pounded; but that is with the Siſters of Moderation and 
ut. P. di Le. pee, which are proportionably good, according as the 
change may be eſtemed. Therefore the Standard 
Rule is, That in Leagues and Treaties not odious, the ord; 
are to be taken according to the full extent and propriety of po- 
pular nſe; and if there be more ſignifications, the largeſt i 
beſt : On the other hand we are not to recur to ſignifica- 
tions plainly improper, unleſs otherwiſe ſome abſurdity 
or inutility of the Agreement would follow. Again, 
75 2 words are to be taken ever more ſtrictly than propriety 
e or" fe; ſuffers, if it be neceſſary for the avoiding of inequity or ab- 
commiſſo, ſurdity. But if there be not ſuch neceſſity, manifeſt equity 
or «tility in the Reſtriction, we are to ſtay them within 
the narroweſt Bounds of propriety, unleſs the Circum- 
ſtances diſſwade. On che other hand in Leagues or Pro- 
miſes odiout, even a figurative ſpeech is admitted to avoid 
the Odium, or Burden; therefore in Donation, Remiſſion 
of ones Right, Dominion, or Property, they are · always to be 
conſtrued to thoſe things which were probably thought 
Grotius 1ib. x. On, and really intended. So Aids and Succours promi- 
cep. 16. f. 12, ſed from one part only, is to be underſtood to be due at 

; the cherges of bim who ſhall acquire them. 
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CHAT. I. 
Ok Treaties of Truce, Neutrality, and Peace. 


I. of Treaties, the various forts, VII. How preſerved and puni 

107 Rules in caſes doubtful. ui the om_ 1 

II of Traces amounting to 4 Peace, I. Of Treaties of Neutrality, the - 

IV. Of the Advantages between various forts, '* © : 
Treaties of Truce and Peace. IX. Of the Advantages: of the 


v. When promoted. | ſame. : 
VI. Whether it can prejudice the | X. In caſes of neceſſity where he ought 
Pretenſions of the Principal. | to detlare, and for whom. 


J. 1 are either with Enemies or Friends, or with | 
Perſons which deſire to continue Neuters with 
us, or we with them. | + "$27 FOO 
The Treaties which are made with our Enemies are 
either for @ time, or perpetual. | 
Perpetual, as the Peace thar is made to compoſe all dif- 
ferences, and the War that is undertaken for Conqueſt, or 
for Reparation of injuries, or to reffore the Commerce. 
Treaties, which are made for a time with our Enemies, 
are called Truces; the which are either general, for all the 
States of the one or the other Prince, for all Perſons, and 
ſor all ſorts of Commerce: Or elſe they are particular, for 
certain Places, for certain Perſons, and for the Commerce, 
and ſometimes no further than a bare ſuſpenſion of Arms. 
II. When any one is bound by Alliance not to make 
peace or Truce, without the Conſent of his Allie, and whoſe 
Agreement ſeems doubtful, they add in the Treaty, that 12.0. Tyne 
it ſhall take place for all thoſe the Contracters ſhall Name, between Ea 
and they ſet down no prefixed time, but that it ſhall con- the fourth and 
tinue till be refuſe, and ſome reaſonable time aſcertained af. Lewis the Ele- 
ter; as that which was made berwixt Charles the Eighth venth, there 


and the King of Spain, — + for 


Charles Duke of Bargundy, but he refuſed, and concluded a Peace for himſelf apart, 
being angry with Edward the Fourth for making the ſame. Phil. Comin. lib. 4. 
ea). 40. So Lewis the Eleventh concluded a Truce for Nine Years with Edward the 
Fcurth when he hed invaded Frence. Phil, Comin, lib. 4. cop. 8. : 


III. Sonie- 
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III. Sometimes a general Fruce holds the place of Peace, 
| asthatof a hundred years. Such Truces are commonly 
made betwixt Princes that are equal in Power, as that be. 
twixt Spain and Portugal, and will not quit any thing of 
their Ryghrs by Peace; and yet deſire to live quietly in 
the State wherein they are, ſatisfying by this Medium the 
Point of Honour. | 
IV. Treaties of Truce are many times leſs ſubject to 
Rupture than a Peace, which is made perpetual; for Princes 
or States that find themſelves aggrieved with a Trea 
that is perpetual, ſeek out plaulible reaſons to forſake it, 
' ſeeing the grievances cannot be otherwiſe repaired ; but 
il the time be limited and expired, they may purſue that 
which they think ought to be granted, and the other may 
oppoſe; and if they have a deſire to continue the Truce, 
there is nothing ſo eaſie as torenew it. Hence it is become 
a Maxime in State, That ſeeing Treaties are grounded 
on the Intereſts of Princes which change with the time, it i 
—_— to thange and ſettle them at the end of the time, « 
to break them off : for it is in vain to truſt to a bare 
Friendſhip. | | 
"Tis true, the V. A Truce is likewiſe made to advance a Peace, and 
Swedes and the to treat it; and ſuch was the Truce of the Hollanders pro- 
_ _ pounded at the Treaty of Munſter, who refuſed abſolutely 
/ Leere were to liſten to any more than a Truce , and tlie reaſon that 
for a Peace, they then gave was, that their Commonwealth was to be 
and the Mar- maintained by Arms, and that by admitting a Peace, the 
A Re ſame might be a means to reduce it to weakneſs, which 
fred a Blank would in the end tend to the deſtruction of that State; 
unto the Hol. nay, they offered the Truce on Terms, that if * France 
lander; which ſhould enter thereinto, ſhe ſhould oblige her ſelf upon 
they might any breach to reaſſume War, and that Treaty of Truce 
3 * was continued, which not long after was convertedinto 
* Menmeuth's à Perpetual Peace. | y 
iftory of Again, Truces are ſometimes promoted for the more 
France, f#1.28. honeſt diſcharge of a League, which is made with ſome 
7800 other Prince, whom they have accuſtomed to compre- 
hend therein: ſo as a Peace following it, or a Truce not 
being accepted by him, they take occaſion to leave the 
League, it being not bis fault that leaves it, that the War 
was not enddd. 


VI. And 
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VI. And although it ſeems that a Truce cannot by its 

condition prejudice the pretenſion in the Principal; yet it For theRight 

:: moſt certain, that if he which is chaſed out of a conten, mn with 

tious State, conſents that during the Truce the Commerce — loſtche 

ſhall be forbidden to bis Subject, be doth wholly ſtop the gate, poſſeſſion Gro 

as Lewis the Twelfth did in the Truce which he made 1 de Jur. Bel 

with Gonſalve after the Conqueſt of the Realm of Na- t Pacir, lib. 2" 

ples. | a cap. 16. f. 18. 

VII. In England by the Statute of 2 H. 5. cap. 6. Rob - 2H 5, cop. 6. 

bery, Spoiling, breaking of Truces and Safe- Conduct: by 

any of the King's Liege People and Subjects within Ex 

land, Ireland, and Wales, or upon the main Sea, was ad- 

judged and determined to be High-Treaſon ; but this 

branch concerning High-Treaſfon is repealed by the Statute 

of 20 H.6.cap. 11, But by the faid Ad of 2 H f. for 20 HG c. 11, 

the better obſervation of Truces and Safe - Conducts, Con- 

ſervator Induciarum & ſalvorum Regis conductuum, was rai- 

ſed and appointed in every Port of the Sea by Letters Pa- 

tents his Office was to inquire of all offences done againſt t And at the 

the King's Truces and Safe Conducts upon the main Sea requeſt of the 

(out of the Counties and our of the Liberties of Cinque — — 

Ports) as Admirals of cuſtom were uſed to do. Sir Fob rome = 

Trebiel was committed to the Tower for taking a French makin lata = 

Ship,and being Ar 8 into Parliament, did there juſtifie ion for the 

the {ame ; but at laſt confeſſed his fault, and begged the — H. 4.44 

King's Pardon f. Generally all Leagues and Safe · Conducts Harvey — 

are, or ought to be of Record, that is, they ought to be Yide Cotton A 

[nrolled in the Chancery, to the end the Subject may know 5ridgmenr. 

who are in Amity with the King, and who not; who be 1 & 4-6. B. 

Enemies and can have no Action here, and who in League, 3 * 3 1 

and may have Actions perſonal here. | CE ho 


Sometimes they have been inrolled in the Wardrobe, as 19 E. 4. 6. R. 
being matters of State. | 1 | : 

Note, In all Treaties, the power of the one party, and the Maxime. 
other, ought to be equal ; nor are they to be beld firm till 
ratified, : | | 

Before the Statute,” when any breach of Truces or Rote. Scotia de 
Leagues happened, or was occaſioned by the miſdemea- Ae. 10 E 3.m. 
nours of any of the King of England's Subjects, there did 36. , 46 


uſually iſſue forth Commiſſions under the Great Seal of 5 


mam Treugæ ſominibui ds Scotia cons · i deliquirint. 
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- with either part, the other without Alliance, or ſo much 28 
the leaſt tye to the one or other, which is that which 


'  @ Conqueſt with a Companion, than to remain in a Stat 
_ wherein be is in all probability of being ruined by the one o 


Much prafti- 


ſed by the 


Princes of the For although a Neutrality does not pleaſe either Party, 


Empire and 
petty States. 


and award Satisfaction to the injured. | 
VIII. Princes who neither love nor hate any thing ab. 
ſolutely, ſeem generally inclin'd to Neutrality, and in that 


Of. Treaties of Truce and Neutrality. 
to inquire of the Infringers of the ſame, and to puniſh 


govern themſelves in their Friendſhips according to their 


Neutrality may be of two ſorts; the one with Alliance 


properly may be called r 

The firſt is governed by the Treaty of Neutrality, the 
latter by the Diſcretion of the Neuter Prince, whole Car. 
riage ought always to be ſuch, as that he may not give 
2 leaſt glimpſe of inclining more to one than to ano- 
ther. | 

IX. The Advantages of Neutrality are, that the Neu- 
ter Prince or Republick is honoured and reſpected of 
both Parties, and by the fear of his declaring againſt one 
of them, he remains Arbitrator of others, and Maſter of 
himſelf. . 3 

And as a Neuter neither purchaſes Friends, nor fre 
himſelf from Enemies; ſo commonly he proves a Prey to 
the Victor: hence it is held more advantage to hazard in 


the other. | ; 
But Princes that are power 4, have uſed generally t 
preſerve a Neutrality; for whilſt Petty Princes and States 


ruin themſelves by War. he fortifies himſelf with mean; 
and in the end, may make himſelf Judge of their Diffe- 
rences. | 
On the other hand it hath been conceived, that Repub- 
licks that are weak, what part ſoever they take, it will 
be dangerous to them, eſpecially if they are in the midſt 
of two more powerful States than themſelves ; but expe- 
rience hath made ir appear to the contrary, that Newtr-- 
lity is more beneficial to a weak Prince or Republick, ſo 
that they that are at War be not barbarous or inhumane. 


yet in effect it wrongs no man; and as he doth not ſerve, 
10 he does not hurt: beſides his Declaration is reſerved till 
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the iſſue of the War, by which means he is not obliged, | | 


by fiding with either party, em or loſe by the War. 


X. But if the Neuter be preſt by neceſſity to declare 
himſelf, he muſt do it for the moſt powerful of the two Par- 
ties, following that Roman Maxim, That either they muſt 
make themſelves the ſtrongeſt, or be a Friend to the ftronge#t : 
So they of Straiburg declared for the Empire ain the + 4e 1674, 
French. On the other hand, if the Neuter fees, that joyn- Cenſa! , 
ing to the weaker, will balance the power of the ſtronger, 4 — 2 
— by chis counterpoiſe reduce them to reaſon; the ſame e . 
hath been generally followed upon the Maxim, That the — 2 
ſafety of States conſiſts chiefly in an equal counterpoiſe of the Is : imo nihil 


one, and the other ; for as the greatneſs and 0 of a tam alienumire- 
Prince draws after it the Ruin of their Neighbuurs, it is u veftric off: 
wiſdom to prevent it. LEN . . . * 


| tis, 
tate premium victori / gritis. Lucius lib, 35. Scripts Ammiras. diſe. polit. I. 18. 
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CH AP. X. 


Or the Immunities and Paivileges of Ambaſ- 
ſadozs and other publick Pinilters of Statt. 


I. Of the Fun dien of Ambeſſadors VIII. Whether Ambaſſadors may be 


and Agents generally conſidered, | ſubjefed to puniſhment when they 
II. Of che diffirence 469.4 Ordi- offend 39 Law: of Ne. 
nary and Extraordinary. tions, 
III. of che Qualificationt and Mat- | IX. Of proceeding againft chem by 
ters — 4 to be in ſuch. Princes and Republicks at this day 
IV. Whether any but Sovereign | according to the Law: of Nations. 


Princes and States may qualifie | X. Whether privileged in that State 
ſuch, and who may not, or Country thre) which they paſs 
V. Of the Right of Ambaſſadors, | without leave, and of the various 
how ſecured by the Laws Divine | proceedings againſt them by ſeue- 
and of Nations, ral Princes and States, illuſtrated 
VI. of precaution, whether the ſame | in precedents and examples. 
may be given to ſuch not te come, | XI. Of proceeding againſt them ac» 
and attempting againſt ſuch: how | cording to the Laws of England. 
to be dealt with, and of the pu- XII. Where they forfeit their Priui- 
niſbment of thoſe that ſhall violate | lege according to the Lews of 
them by the Laws of England. | England in bing, Capital. 
VII. How Princes and States may XIII. Where preſerved in matters 
govern themſelves in reference to! ordinary net malum in ſe. 
their reception or refuſal. | XIV. The Office of @ pabiick Mini= 


FILE 
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fer, what it includes in master baſſadourt, where 4 forfeitur, if 
_ Civil for the King and Nation their privilege. 
nb they repreſent. XVIII. Of puniſhment on thoſe that 
- XV Whether the Houſe of an Ambeſ-| ſhall offer violence to their per. 
adour can be aSanttnary i offen- | ſons. 
ders or that he may exerciſe Reyal XIX. Obſervations touching the Im. 
Juriſdifion over bis own Dome- | munities and Government of thy 
| flicks and Vaſſali. % * 5 Mini fters of Venice. 
XVI. Whether the Goods of an Am- . How introduced by the Lawi 
buaſſadour are ſubjeF to ſriſure for i , Nations. 
debts contracted by himſelf. XXI. Wars whether juft for viola. 
XVII. Outrages committed by am- tion dene to publick Miniſters. 


- — * 
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* 
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fl | conſider only the Function of their Charges: only 
Agents are ge · in this they differ; an Agent hath charge to repreſent the 
nerally — . Affairs only, but an Ambaſſadour ought to repreſent the 
— on Greatneſs of his Maſter, and of bis Affairs. | 
chat the Ambaſſadour will not be honoured as he ſhould be; therefore the Bau 
Kings of late years have no Ambaſſadours in the ee Court, but Agents, becauſe 
of e competition for precedence betwixt him Spain, | 


II. Ambaſſadours are in two capacities, either Ordi- 
nary or Extraordinary : The ordinary or Lieger Ambaſ- 
ſadors are thoſe who are commanded. to reſide in the 
place whither ſent, unleſs they receive Letters of Revo- 

cation; and as the time of their return is indefinite, ſo 
their buſineſs is uncertain, ariſing out of emergent occa- 
ſions, and commonly the protection and affairs of the 
Merchants is their greateſt care. The Extraordinary or 
pro tempare are thoſe that are imployed upon ſome parti- 
cular great Aﬀairs, or Condolements or Congratulations, 
or for Overtures of Marriage, &c. Their Equipage is 
generally very magnificent and illuſtrious, and they may 
return without requeſting of leave, unleſs there be a te- 
ſtraining Clauſe in their Commiſſion. | 

III. An Ambaſſador or Agent ought to be converſant 
in all ſorts of Hiſtory,reading with judgment and weigh- 
ing all the circumſtances of Action which are there repre- 
ſented, by which he will be qualified to know (but eſpe- 
cially of that Country whither he is ſent) 


1. The Eſtabliſhment of Eſtates. 
2. The Rights of Limits. | 
NON $5: 3. The 


coke 4 . A* Ambaſſador and Agent bs the ſame thing, if we 
ol. 153. 
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z. The Genealogies of Princes. | 
4. The Pretenſions of Kings upon the Eſtates of others. 
Their Forces, Means, Alliances, and manner of living. 
Perſonally he muſt be : 5 
1. Reſolute and couragious in that which. he hath 
wiſely deliberated. | | 
2. Secret in Affairs of Importance. 
3 Diſcreet in his Speech. : 
4. No Detractor or Speaker evil of any King or 
State, but more-eipecially of him or them with 
whom he 1emains | 


One that will ſpeak freely of his Maſters Preten- - .£ - 
. fions. it there be a duelitdn to maintain them. The Tramps- |; 
IV. By the Laws of Nations none under the degree of brought the 
a Sovereign Prince can nominate or fend any in that qua- Letters from 
lity 3 nor can any Subject ſend or receive any Embaſſa- che Maid of | 
dor, be he never ſo great; if a Viceroy doth it, it is no 2. 7 0 the 


leſsthan High Treaſon; and fo it was declared when the — 
Scots, inconſulto Principe, lent Lowden and others in qua- the reaſon of 
lity of private clancular Commiſſioners to treat with the that was, be- 
French King Lewis the Thirteenth in the name of the whole canto 


Nation for aſſiſtance, the King would not admit or hear ings. 2 
them. So did Queen Elixabeth when Chriſtcpher Aſſenville one Commiſſi- 
came into England in quality of a Miniſter of State, ſent nated, or ca- 


from the Duke of Alva then Governour of Flanders, ſhe pable of ſend- 


refuſed to admit him, he not having any Commiſſion or te? IO 


| . Grimfton's 
Credentials from the King of Spain. Ti; true the Electors Hin e ; 


and Princes of Germany have obtained the Privilege of France fel.316, 
ſending and the Reception of Ambaſſadours, * but that is I the Gere 
limited only to matters touching their own Territories, jy bave fock 
and not the ſtate of the Empire; and ſo likewiſe the Hans a — 
Towns may do the ſame, for they claim the like privi- but it is ſteun- 
lege, they being free Imperial Cities, and partake of eam je- 
the ſame Regalia's either by Preſcription or by Grants 3 
ſrom former Emperours, whoſe neceffitiesenforced them gororem ſecun- 
to part with ſuch Royal flowers of the Empire; and gene- doriorantum ju- 
rally they + ſend for their Ambaſſadours always two per- 7* about, mit- 
fons, one of great Birth, and that hath been a Souldier 3 
to maintain decency, and the other a Doctor or Lawyer ſym cocerne- 

to regulate Affairs with Learning and by the Pen. tibus Imperium, 
ed tantum ſui Territorii rations ; es enim ipſis intuitu tantum datum, ultra igitur terminos 
un eff Py feeret enim alias prejudicium Imperatori, & Kirknorus f. 25. Me- 
Morablews, that of the Switzers,who ſent a Meſſage to the French King, that he ſhould. 

"Ny ſend them an Embaſſador wich ſtore of words, but a Treaſurer with plenty of 
ey F Moriniowth's Hiſtory of France, fol. 27, 28. [ V. 
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V. The right of Embaſſadors is ſecured both by the 
ſafeguard of Men, and alſo by the protection of the Liy 
Divine; therefore to violate this is not only unjuſt, but 
P: pon. Leg. fe impious too: and as Protectiůom is given to the Lepates of 
71. D. de L. Supream Rulers by the Laws of Nations, ſo by the Civi 
garienibur., Law there is a Protection likewiſe for Provincial L. 
2 © gates, Heralds, and Conſuls. This Right of Legation 
Liv. lib. is. was originally provided, ſaith Livy, for a Foreign, 
not a Citizen; yet in Civil Wars, Neceflity ſometimes 
makes place for this Right beſides the Rule, as when the 
People are ſo divided into equal Parts, that it is doubt. 
ful on which ſide the Right of Empire lieth, as tha 
' unhappy Spot of Flanders; or when the Right being 
much controverted , two contend for the Succeſſion 
to the Throne; for in this caſe one Nation is reckoned 
Kings conque- as t wo, and ſo was the State of England, when the Hol 
redin a ſolemn of York and Lancaſter contended for the Crown, properly 
War, and de- then called Commiſlioners; nay, this Right of Legatin 
Bee hath been ſo preſerved, that the very Meſſengers d 
| other Royal. Rebels have been protected, as were thoſe of Hollai 
ties, loſe the by Philip of Spain. So great a Reſpect have Nations 
Right of Lega · had in all times to ſuch Men, that even * Trait, 
* 1 nay Pirates and Robbers, who make not a Society, 
the Heralds of nor have any Protection by the Law of Nations, and 
Perſeur, whom with whom neither Faith nor Oath (as ſome conceive) 
5 conquered. may be kept, Faith being given them, obtain the Right 
rhe of Legation, as once the Fugitives in the Pyrenean For 
Rome, the Pope did. 
ſent him Ambaſſador to the French King, of whom the King of England demund! 
his Subject, ſed non prevaluit.. Coke Inftit. 3. fol. 153. 


VI. Ambaſſadors may by a precaution be warned not 
to come; if they dare, they ſhall be taken for Enemies; 
but once admitted even with Enemies in Arms, much 
more with Enemies not in actual Hoſtility, have the pro- 
tection and ſafeguard of the Laws of Nations; and there- 
fore their Quality being admitted by Saſe · conduct, they 
Fer pat . Ra. are to be preſerved as Princes; and ſo it was declaredin 
3 * Parliament, where the killing of Jobs Imperial, Ambaſls 

dor from the States of Genes, was High- Treaſon, Crimes 
leſe Majeſtatis. | 
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+ So likewiſe of A. de Walton, the King's Ambaſſador, f Zan, ein, 
Nuncium Domini Regis miſſum ad r i Regis exe . 3 4 
dum, who was murdered by one Jobn Hill, which of- quo deftinarur, 
fence was adjudged High-Treaſon, and accordingly he & —— 
was drawn, hang d, and beheaded. FERN Ae. — | 
6 Legatos vidlare, contre jut Gentium eft; 21. ie pl. 49. Note, his was Thre 
Years before the making of the Statute of 25 E. 3. quere if ſuch a Preres is 
the Statute at this day. A. OR. 

And by the Fulian Law, he that violates Ambaſſadors Sr. viel 
is guilty of publick Violence, that is of proſtituted Faith 5 4, v 
of publick Authority, and of a breach of the Laws of 3,51;c, tue. 
Nations: and by the Pontifical T aw it is no leſs than a | 
Piacle, and to be interdicted from the Benefit of holy 
things. Philomela ſung a fatal Requiem for the bloody en- 
tertainment which ſhe gave the Ambaſſadors of Frederick 
Barbaroſſa, the Emperor having ſent them to treat in or= -. 
der to Peace; but they inſtead of that avowed the Acti- lis Holy 
bn of thoſe that murdered his Ambaſſadors : The offend- War, 1. 3. c. 4: 
ed Emperor having taken the City, razed it to the ground, 
ind executed all the People therein as Rebels and Trai- 
ors againſt the Laws of Nations 

VIE Onthe other hand Ambaſſadors may not always 
de received, though always they ought not to be rejected 
without cauſe ; tor there may be cauſe from him from 

hom they come, as the Roman Senate would not admĩt 
ff the Embaſlage of the Carthagivian, whoſe Army was 
hen in hach; the King of Spain, thoſe of Holland, and 6 ; 15755 
he then Pope ; the Embaſſador of Henry the Second after ,,2.;4; prope. 
he Murder of Becker Archbiſhop of Canterbury: So like- ur. 4. 
iſe from the yery Perſons that are ſent, as Theodorus the Daniel : Hiſto- 
bei, whom Lyſmac bus would not give Audience to, 97 f Hg 2. 


% 


ad Mr. Oliver, Lewis the Eleventh's Barber, whom they " Gallig: 
. df Gaunt refuſed: Yet Matt bæus Palmerius, an Apothecary —_— ; & 
— ff Florence, had better Fortune than the French Barber; Flermtinerum 


or he being ſent in Quality of Embaſſador to Alphonſo u belli fi 


ing of Naples, and having acquitred himfelf elegantly, 2, 

= and Un wech Generoſity at his firſt Audience, the King =} in — 
(+ aving information that he Was an Apotheca , ſaid, Se 7 a comitars 
ali ſono gli ſpecial di Fierenze, quali debbono eſſere gli Me- - aſs, ws 
mes Ne? If the 2 of Florence are ſuch, bat ſhall ae Lid; 
we think of their Phyſicians ? . Bsellaiaf J. 3. 


So like wiſe whiere the cauſe of ſending is ſuſpected, in 
- 


reference 


, 
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reference to diſturb the People, or with intentions rather 
to ſow ſedition, than to conclude a Peace (if ſuch be their 

As my Lord Errand) or not honourable, or unſeaſonable. As for thoſe 


Bacon obſerves aſſiduous Legations which are now in uſe, they may with 
in the Life of 


very good right be rejected; for the no neceſſity of them 
e 3 the ancien Cuſſom whereto theyare unknown, 
which made Henry the Seventh admit of none. 
* Card. Arnold, The Venetian having admitted Henry the Fourth of 
Offat in his Fance his Embaſſador, yet they interdicted him * to 
ny. . come with the other Embaſladours to the Chapel, till the 
1 KA _ King was reconciled mo 8 cn . | l 
VIII. By the Laws of Nations, only unjuſt force is kept 
| from the Bodies of Embaſſadours for if the Laws of Na. 
nog tions be broken by him, he is ſubje& to puniſhment : yet 
Imper. Avare- the opinion of Nations and Men Eminent: for Wiſdom, 
ram Legato: have been doubtful in this point, and Preſidents on both 
2 1 ſides have been avouched ; One which ſeems to refute that 
il bebuie Poſition of puniſhing ſuch Miniſters of State: The Em. 
Corhmann. part of Tarquin, 2 had e . 7" at 
Reſp. 32 n.29. Rome, and as Livy obſerves, were in the State of Ene. 
5 N 4 mies; yet the Right of Nations (as he calls it) 3 
eee 
= | BR tne Other nand, 4 ec ves, omilcar, 
3 the Cartbaginian Embaſſadours, who came to Rome onthe 
ſe ſunt commiſiſ- publick Faith, was adjndged guilty, rather (ſaith he) by the 
fe ut hoſtium lo- 5 b gh) Eauitv. d 
e . Rules of Equity, than by the Laws of Nations : Equity, tlat 
men Gentium is the meer Law of Nature, ſuffers puniſhment to be exat- 
waluit, ed where there is found a Delinquent, but the Law: of 
1 Fit reu-magir Nations except the Perſons of Ambaſſadors for certainly 
ex £quo bowque their ſecurity out- weighs the profit ariſing from puniſpmen, 
| — -which may be inflicted by him that hath ſent him (if he 
car cms ei be willing) if unwilling, it may be exacted of him as an 


70 ——— fide approver of the crime, | 
IC@ vent. 


| is bound to whom they are ſent, but their Privilege obliges not thoſe 
rene ax Aut bounds they paſs — leave; for if they go to, or come from 
their Enemies, or make any hoſtile attempt, they may be Liv. lib, 26. 


IX. Again, as Ambaſadcurs are not to render a reſi 

of their Actions to any other, but to bim by whom they ale 

Crotius de Jure ſent z, ſo it is impollible, by reaſon of various Inte:/ 
Ort Pac, and other Secrers of St ite! which paſs through thel 


v2 I? * hands, but ſomewhat may be ſaid, which bears a ſou 


ö 


> *. 
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or face of crime; (which perhaps may prove otherwiſe) Suatus faciem 
yet the examining and tracing of the truth may be of a Jeon OW 
dangerous conſequence; and therefore if the offence be Reip, M l. , 
ſuch as may be contemned, it is uſually to be diſſembled *" 
or connived at, or elſe the Embaſſadour be commanded 

to depart the Realm; and if the crime be cruel, and = 
publickly miſchievous, the Embaſlador may be ſent home , Ifir. 
with Letters of 223 to his Maſter to inflict puniſhment fal. 132. * 
according to the offence: So likewiſe in thg,precaution 

of a great miſchief, eſpecially publick, (if there be no 

other remedy) Embaſſadours may be apprehended and Sic Carolus 
executed; and if they oppoſe by force of Arms, they 5 4" 
may be ſlain. way . 


ii ſui imperavit, ne 4 Comitaty ſuo abſcederet, Guicciard. in dit. jam lic. Vide Camaen's 


Eliz, Amo 1571, 1584. | 


to puniſhmentz nor can Ambaſſadours be defended by 
the Law of Nations, when they commit any thing a. a 


reſide. | 
X. And why Embaſſadours are in ſafety in their Ene · 
mies Countries, and are to be ſpared when they commit 
offences, is not fo much for their own or Maſters fake, 
but becauſe without them there will never be an end of Hoſt i- 
lity, nor Peace. after War: neither is the Name or Perſon 
of an Ambaſſaduur ſo inviolable, either in Peace or in 
time of War, but there may be bath a convenient time 
and a good occaſion to puniſh them, and this ſtanding 
with the Laws of Nations, as may appear by theſe fol- * 
lowing Examples. | Wed lik, 2. 
1. The Law does not pertain to them through whoſe Appian.de Bolle 
bounds Ambaſſadours.paſs without leave; for if they 1hrice. 
go to their Enemies, or come from their Enemies, or Sill Anbeui- 
make any hoſtile attempt, they may be ſlain : So the mow — 
Athenians did to the Ambaſſadours between the Perſians Cos 2 
and Spartans, the Uhriaus to the Ambaſſadours between ad Civitate: . 
the Eſſcans and Romans. ins cepere. Thu 
7 I 3 | 2. The 94 46.2, 


34 . Df amballadozs? 
De Gallorom 2. The Emperor Charles the Fifth, adyertiſed of the 
4 Turcem 5 League made againſt him, would not diſmiſs the Ambaſ. 
2 Hiſpen ſadors of France, England, and Venice, till his own were 
cepere occide- in Safety, but he ſet Guards upon thoſe of France, Venice, 
run, vide Ju- and Florence, cauſing them to be conducted Thirty Miles 
e Ferute, from his Court, with a Prohibition not to ſpeak to them, 
c iz. nor for them to write. As to him of Alan, as his Sub- 
mo 1571. ject, he was enjoyned not to part from Court; but 
Anne 157 Ne P 2 9% 2 
for him of Eng/and there was no alteration. 
n of the 3. The Venetian: having deſtroyed ſome of the Cor. 
Republick of [2jres, Amurarh commanded Luigi Contarini, then Baili 
else of Venice, to be impriſoned. 3 
7% 44. The Sipnioy of Venice underſtanding that certain 
Traitors, who had revealed their Secrets to the Tur 
were fled for prote&ion into the Houſe of the French Am- 
baſſador at Venice, ſent Officers to ſearch the Ambaſlz- 
dor's Houſe ; but the Embaſſador refuſing them en- 
trance, the Senate commanded certain Cannon to be 
brought out of the Arſenal to beat down his Houſe, which 
when he ſaw planted, he ſurrendred up the Traitors. 
F. The Embaſſadors of Tarquin, Morte affligendos Ro- 
mani non judicarunt, & quanquam viſi ſunt ut boſtium logo 
5 ent, jus Gentium tamen valuit. | 
Evedwin deLeg. 6, The State of Rome, though in caſe of maſt Capital 
Anriq. Rom. Crimes, exempted the Tribunes of the People from que 
„„ 0 _ the Year of Office. | 
Ad Trident. 7. The Embaſſadors of the Prote ſtants at the Council 
Goncilis., of Trent, divulging there the Doctrine of the Church, con- 
tray to a Decree there, whereby it was enacted a Crime 
equivalent to Treaſon, yet ſtood they protected from 
any puniſhment. ©' 9 
Powpon. Leg. It is generally conſented by all the Civilians, That 
ule. P. de Lg. Legis de jure Gentium indictam eſt, & eorum corpora ſalvs 
„fut, propter meceſſitatem Lepationis, ac ne confundavt jurd 
: 5 commercii _ Principes. 8 a 5 1 Haw 
Benedigk. in 8. Viva, the Pope's Legate, was reſtrained 
Fits Hen. a. the Second fot A. a Power within his Realm, not 
allowed or admitted of by the King, in diſquiet of the 
State, and forced to ſwear not to act any thing in prey 
dicium Regis vel Regni. NY | 
Oathe other hand, it hath been anſwered, That they 
are by the Laws of Nations exempted from Regal Ts 
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: all actions of one ſo qualified, being made the acts of his 

. Maſter, or of thoſe whom he repreſents, untill he or 

, they diſavow 3 and injuries of one Abſelute Prince or State 

5 to another is factum boſtilitatis, and not 7. * ; the im- 
$ munity of whom Civilians collect as they do the reſt of 
, their grounds from the practice of the Roman State, de- 
ducing their Arguments from theſe Examples. . 

9. The Fabii Embaſſadors from Rome were returned ra Ms: 
ſafe from the Chades, with demand of Juſtice againſt 2. c. 23. 
N them only, although they had been taken bearing Arms Liv. 2. Dec. 

' with the Etrurians their Ememies. _ 15 3 

10 King Edward the Second of England, ſent amongſt Sir Raben Cer- 
others a French Gentleman Embaſſador into France; the * 
King upon this arraigned him as a Traitor, for ſerving 

the King of England as Embaſſador, who was his Ene- 

my (but the Queen procured his Pardon.) | 

11. Henry the Third did the like to one of the Pope's 
Embiſladors, his Collegue flying the Realm ſecretly, fear- — 
ing, timens pelli ſui, as the Records have it. Edward the x, primi. 
Firſt reſtrained another of the Pope's turbulent Emba 
dors, till he had (as his Progenitors had) informed the 
Pope of the fault of his Mini fer, and received ſatisfacti- 
on for the Wrongs. - | 

12. Henry the Eighth commanded a French Embaſla- 
dor to depart preſently out of the Realm, becauſe he was 
the profeſſed Enemy of the See of Rome. . 

13. Lewis de Prat, Embaſſador for Charles the Fifth, Lord Herbert's 
was commanded to his Houſe, for accuſing falſly Cardi- — jar) 
nal Woolſey to have practiſed a Breach between Henry the 1333. 
Eighth and his Maſter, to make up the amity wth the 
French King. | | 

14. Sir Michael Throgmorton, by Charles the Ninth of 
France, was ſo ſerved, tor being too buſie with the Prince 
of Conde's Faction. . | 

15. The Pope's Embaſſador at Paris was arraizned for 
practiſing certain Treaſons in France againſt the King in 
the Parliament of Paris, and was there found guilty and 
committed to Priſon. | $49: 

16. Doctor Man then Embaſſador was taken from 8 
his Houſe at Madrid in Spain, and put under a Guard to a g. . 
ſtraiter Lodging for breeding a Scandal (as the Conde Tri 
Haid) in uſing dy Warrant K his. place, the Relig on of 

4 his 
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his Country, although he alledged the like permitted to 
Guzman de Silva their Embaſſadour in Eng land, and to 
the Turk no leſs than in Spain. 1 

King of France, ſent Ceſar Fe- 
goſus and Antbony Rincone,Embaſſadours to the Turk, 
were ſurpriſed by. the Armies of Charles the Fifth on the 
River Po in Itah, and were put to death; the French King 
complained that they were wrongfully murdered, butthe 
Emperour juſtified their death; for that the one was a C. 
noi, and the other a Milanois, and his Subjects, feared 
not to ſerve the King his Enemy. 
Herbert's 18. Henry the Eighth being in League with the Fench 
oryof 4.8, and at enmity with the Pope, who was in League withthe 
French King, and who had ſent Cardinal Pool to the 
French King, of whom King Henry demanded the Card. 
nal, being his Subject, and attainted of Treaſon, ſed mn 
orevaluit. hrs Rooks 
19. Samuel Pelagii, a Subject to the King of Morecey, 
pretended that he was an Emhaſſador ſent unto the State 
General of the United Provinces; he came to them, and 
accordingly they treated with him, afterwards he depart 
ed; and being upon the Sea, he there took and ſpoiled 
a Spaniſh Ship; and then came into England; the Spaniſh 
Embaſſadour here having received intelligence ofthe ſpo. 
lation, cauſed his Perſon to be ſcized upon, intending to 
proceed againſt him as a Pirate, and impriſoned him, and 
upon conference with the Lord Coke, Dordridge, and 
other Judges and Civilians, they declared their opinions, 
That the Caption of the Spaniards Good; by the More 
Embaſſadour, is not in Judgment of Law a Piracy, in 
regard it was apparent that the King of Spain and the 
King of Aorocco are Enemies, and the fame was done in 
open Heſbility 5 and therefore in Judgment of Law could 
not be called Spoliat io. ſtd lrgalis Coptio ; and a Caſe out of 
2 R. 5, fol. 2. was vouched, where a Spaniſh Merchant 
before the King and his Ceuncil, in Camerd Scaccarii 
brought a Bill againſt divers Engliſh- Men, therein ſetting 
forth quod deprædatus C ſpoliatus fuit upon the Sea, juxts 
partes Britanniæ, pes quendam Viruns bellicoſum de Britannis 
de quadam Navi, and of divers Merchandices therein 
which were brought into England, and came into the 
hands of divers 'Englif: men, naming them, and fo had 
| MB . EW * * proceſ 
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proceſs againſt them, who came in, and pleaded, That 


in regard this depredation was done by a Stranger, and 
5 the Subjects of the King, thereſore they ought 
not to be puniſhed; in regard that the Starute of 31 H. 6. 
Cap. 4. gives reſtitution by the Chancellor, in Cancellaria 


{bt vocato uno Fudice, de uno Banco vel altero; and by the 


Statute of 27 Ed. 3. Cap. 13. that the reſtitution may be 
made in ſuch a caſe upon proof made, by the Chancellor 
himſelf without any Judge; and upon that Caſe it was 


reſolved, Quod quiſquis extraneus, &c. who brings his Bill 


upon this Srature to have reſtitution, debet probare quid 
tempore captionis fuit de amicitia Domini Regis; and alſo 
quod ipſe qui eum ceperit c ſpoliavit, fuit etiam ſub ebedien- 
tia Regi:, vel de amicitia Domini Regis, five Principis que- 
reutis tempore [poliationis, & non inimicus Domini Regis ſroe 
Principis querentis, quia fi fuerit inimicus, & ſic ceperit ho- 
na, tunc non fuit ſpoliatio, nec deprædatio, ſed legalis captio, 
prout quilibet mimicus capit ſuper unum &. alterum: the Judg- 
ment of which Caſe was held to be Law, and thereu 


7 Bulfirod 3 part 


the Judges delivered their opinions, that the Morocco Em- fel. 28. citedin 
Marſd's Caſe, ; \ 


baſſadour could not be proceeded againſt as a Pirate. 

20. In the time of Philip the Second of Spain, the Ve- 
nitian Embaſſador in Madrid protecting one Bodo vario, 
a Venetian, an offender, that fled into his Houſe, and de- 
nying the Corrigidor or Fuſtice to enter his Houſe, where 
the Emballador ſtood armed to withſtand them; upon 
complaint made, the Embaſſador was removed unto 
another Houſe, till they had ſearched and found the offen- 


der; then conducting back the Embaſſador with all due 
reſpect, a Guard was ſet upon his Houſe to ſtay the fury 


of the enraged people; the Embaſſador complaining to 
the King, he remitted it to the Supreme Council: they 
juſtified the proceedings,condemning Bodovario to loſe his 
head, and other the Embaſſador's Seryants to the Gallies, 
all which the King turned to Baniſhment; and to ſatisfie 


the moſt Serene Republick, ſent the whole proceſs to ego 


de Mendoza his Embaſſador at Venice, declaring by a 
publick Ordinance unto that State, and all other Princes, 
That in caſe bis Embaſſadors ſbould commit any offence umwor- 


Sir Hen. IWootong 


thily, and diſagreeing to their qualities and profeſſions of Em- State of Chri. 
baſladors, X ale not enjoy the Privilege of thoſe Of- ſtendom, el. 
Neri, but be would refer them to be judged by the Laws of 2 


that 
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his Country, although he alledged the like permitted to 


Guicciard. lib. 
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Guzman de Silva their Embaſſadour in Eng land, and to 
the Turk no leſs than in Spain. 552 | 

17. Francis the Firſt, King of France, ſent Cæſar Fre. 
goſus and Ant bony Rincone,Embaſſadours to the Turk, they 


were ſurpriſed by. the Armies of Charles the Fifth on the 


River Po in Itah, and were put to death; the French King 
complained that they were wrongfully murdered, but the 
Emperour juſtified their death; for that the one was a C. 
2013, and the other a Milanois, and his Subjects, feared 
not to ſerve the King his Enemy. 

18. Henry the Eighth being in League with the French 
and at enmity with the Pope, who was in League with the 
French King, and who had ſent Cardinal Pool to the 
French King, of whom King Henry demanded the Card: 
nal, being his Subject, and attainted of Treaſon, ſed nn 


pra valuit. 


19. Samuel Pelagii, a Subject to the King of Moreccy, 


pretended that he was an Emhaſſador ſent unto the State 
General of the United Provinces; he came to them, and 


accordingly they treated with him, afterwards he depart 


ed; and being upon the Sea, he there took and ſpoiled 


a Spaniſh Ship; and then came into England; the Spanih 
Embafſadour here having received intelligence ofthe (po. 
lation, cauſed his Perſon to be {cized upon, intending to 


proceed againſt him as a Pirate, and impriſoned him, and 


upon conference with the Lo:d Coke, Dordridge, and 
other Judges and Civilians, they declared their opinions, 


That the Caption of the Spaniards Good; by the More 


Embaſſadour, is not in Judgment of Law a Piracy, in 
regard it was apparent that the King of Spain and the 
King of Morocco are Enemies, and the lame was done in 
open Hoſgiluy; and therefore in Judgment of Law could 
not be called Spoliatio. fed ligalis Captio ; and a Caſe out of 


2 R 3. fol. 2. was vouched, where a Spaniſh Merchant 


before the King and his Council, in Camerd Scaccarit, 
brought a Bill againſt divers Engliſh- Men, therein ſetting 
forth quod deprædatus & ſpoliatus fuit upon the Sea, juxts 
partes Britanniæ, po quendam Virum bellicoſum de Britannia 
di quadam Navi, and of divers Merchandices therein 
which were brought into England, and came into the 
hands of divers 'Eng lf: men, naming them, and fo had 
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toceſs againſt them, who came in, and pleaded, That : | 
in — depredation was done by a Stranger, and i 
not by the Subjects of the King, therefore they ought 
nat to be puniſhed; in regard that the Statute of 31 H. 6. 
Cap. 4. gives reſtitution by the Chancellor, in Cancellaria 
{ibs vocato uno Fudice, de uno Banco wel altero; and by the 
Statute of 27 Ed. 3. Cap. 1 3. that the reſtitution may be 
made in ſuch a caſe upon proof made, by the Chancellor 
himſelf without any Judge; and upon that Caſe it was 
reſolved, Quod quiſquis extraneus, Cc. who brings his Bill 
upon this Statute to have reſtitution, debet probare quid 
tempore captionis fuit de amicitia Domini Regis; and alſo 
quod ipſe qui eum ceperit c ſpoliavit, fuit etiam ſub ebedien- 
tia Regi:, vel de amicitia Domini Regis, five Principis que- 
rentis tempore [poliationis,. & non inimicus Domini Regis | 
Principis querentis, quia fi fuerit inimicus, & ſic ceperit ho- 
na, tunc non fuit ſpoliatio, nec deprædatio, ſed legalis captio, 
cn prout quilibet mimicus capit ſuper unum & alterum: the Judg- 
tes ment of which Caſe was held to be Law, and thereupon 
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nd the Judges delivered their opinions, that the Morocco Em- fel 28. Uri | 
r. baſſadour could not be proceeded againſt as a Pirate. Merſb's Caſo. þ 
ed 20. In the time of Philip the Second of Spain, the Ve- | 


10 ian Embaſſador in Madrid protecting one Bodovario, 
90. a Venetian, an offender, that fled into his Houſe, and de- 


to nying the Corrigidor or Fuſtice to enter his Houſe, where 
nd the Emballador ſtood armed to withſtand them; upon 
nd complaint made, the Embaſſador was removed unto 


hs, another Houſe, till they had ſearched and found the offen- 
co der; then conducting back the Embaſſador with all due 
in reſpect, a Guard was ſet upon his Houſe to ſtay the fury 
the of the enraged people ; the Embaſſador complaining to 
ein the King, he remitted it to the Supreme Council: they 
uld jultified the proceedings, condemning Bodowario to loſe his 
t of head, and other the Embaſſador's Seryants to the Gallies, 
ant all which the King turned to Baniſhment ; and to ſatisfie 
wil, the moſt Serene Republick, ſent the whole proceſs to Bego 
ing de Mendoza his Embaſſador at Venice, declaring by a 
ute publick Ordinance unto that State, and all other Princes, 
mis That in caſe bis Embaſſadors ſhould commit any offence umwor- Sir Hen. Wat 
rein thily, and art C. to their qualities and profeſſions of Em. State of Ch 
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| that Prince or State where they then reſided, and where they 
| bad injured. It was a great and a noble Saying. 
vide dir Rebert 21. In the Year 1568. Don Gubernon DEfoes was or- 
Cotten's pofl= dered to keep his Houſe in London, for ſending ſcanda. 


bum. and the Ious Letters to the Duke de Alva unſealed, and in 1586. 


1 © Dow Bernardino de Mendoza, was reſtrained firſt, and af. 
| ter commanded away. a 

XI. The manner of proceeding againſt them, accor- 
ding to the practice in England, hath been conceivedneceſ. 
ſary to be, that ſome of the Chief Secretaries of State 
were ſent to the Embaſſadors, and by way of advice, 
that underſtanding that the Common People having re- 
ceived notice of, &c. © And that they cannot but con- 
*© ceivea juſt fear of uncivil carriage towards their Ex. 
© cellencies or their Followers, if any the leaſt incitement 
* ſhould ariſe, and therefore for quiet of the State, and 
* ſecuring of their Perſons, they were bound in love and 
© reſpe& to their Excellencies to reſtrain as well them- 
© ſelves as Followers, till a further courſe be taken by 
legal examination, where the aſperſion began, the ſame 
© being in their opinions the beſt and the only way to 

« prevent the danger, &c. | 
Sometimes, if the Parliament be ſitting, the King ac- 
quaints the Lord, and then departs z who having had 
Conference with the Commons, conclude of a Meſſage to be 
{ent to the Embaſſadors, (either by requiring an account 
of the matter or conſming of them) the perſons to be ſent, 
the two S s of both Houſes, with ſome convenient 
number of eicher,having their Maces,or Enſigns of Offices 
born before them to the Embaſſador's Gates, and then 
forborn ; and then requeſting ſpeech with them, let them 
know that a relation being made that day in open Parlia- 
ment of, &c. they were deputed from both Houſes, the 
Great Council of the Kingdom, to the which by the Funda - 
mental Laws of this Nation, the chief care of the Kings 
ſafety, andthe publick peace and quiet of the Realm is 


committed; and that they were no leſs the High Court of | 


| Fuſtice,or Super/edeas to all others, for the examining and 
puniſhing all attempts of ſo high a nature, &c. if it carry 
truth; and having executed their Commiſſion, conclude. 
that the Houſes, to ſhew that reverenc: which they bear 
unto the dignity of his Aaſter by their Meſſage, * 
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t they two are never imployed but to the King alone, 
— time ſent, Cc. and if the Houſes ſball upon re- 
turn of their Speaker; conceive their anſwers ( if ĩt be a mat- 
ter that requires it) are ſuch as may juſtly deſerve their be- Th®Prliamene 
ing confined, they then make an addreſs to his Aſejeſy to — ge 
confine them to their Houſes, reſtraining their departure State may ſig- 
till the Prince or State, whom they repreſent, be acquain- nifie the like, 
ted with their offence : And ſoit was done in 44 H. 3. to if occaſion, - . 
the Pope's Legates in England, and 28 E. . or. 
XII. If a Foreign Ambaſlador, being a Prorex, com- 
mits here any Crime whichis contra Ius Gentium, as Trea- 
{vn,Felony, Adultery,or any other crime which is againſt 5 
the Law of Nations, he loſeth the privilege and dignity of works — 
an Ambaſſador, as unworthy of ſo high a place, and may c, , rafter. 
be puniſhed here as any other private Alien, and not to be fel. x53, G 
remanded to his Sovereign but of courteſie. | 
XIII. But if any thing be malum probibitum by any Act 
of Parliament, private Law, or Cuſtom of this Realm, 
which is not malum in ſe Jure Gentium, nor contra Fus Gen- 
tium, an Ambaſſador reſiding here, ſhall not be bound 
by any of them; but otherwiſe it is of the Subjects of ei- 
ther Kingdom; for if a French mes ey Mer. 
chant trades or imports any prohibited s, he muſt 
at his peril obſerve the Laws of England; and fo it was 
adjudged Paſc. 33 Eliz. in the Exchequer, Tomlinſon, qui 
tam verſus Henry de Vale & al. upon the Statute of 19 H. 5. 
Cap. 21. but it an Ambaſſador imports any prohibited 
Goods, e contra. . . | 
The Florentines having ſent Ambaſſadours to Charles 
the Fifth and Clement the Seventh, being then at Balonia, 
together with their Houſhold-ſtuff, they brought covertly 
many rich Commodities to ſell and traffick with, fu | 
ling that they mighe be 4 paring the Gabel 12 v * 
the Searchers of the Cuſtom-houſe having diſcovered it, 
they became objects of laughter and mirth to the Bolo- 
nian, and for that, as unworthy of the Office of Ambaſ- 
ſadors, were remanded home without Audience. 
Sir Thomas Challoner having been ſent Ambaſſador to 
Spain by Queen Elizabeth, remitted a Complaine to the 
een, that his Cheſts had been ſearched : upon which 
0 the Queen demanded the opinion of her Council in the 
5 point, who upon the whole matter reſolved the action 


as, ; into 
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into this, Legato omnia æqui bonique ferenda dummodb Prix. 
2 Honor non directè violetur, the very words of Mr Cam. 
den, An Embaſſadour muſt bear all things patiently, pro. 
vided that the Honour of the Prince (whom he lerves) 
be not directly violatee. 8 

XIV. The Office of an Embaſſadour does not include a 
protection private but publick, for the King is Maſter, 
nor for any ſeveral Subject otherwiſe than as it concerns 
the King and his publick Miniſters, to protect them, and 
procure their protection in foreign Kingdoms, in the 
nature of an Office and Negotiation of State; therefore their 
Quality is to mediate aud proſecute for them or any one 


of them, at the Council- Table, which is as it were a Court 


of State; but when they come to ſetled Courts, which do 


and muſt obſerve eſſential forms of proceeding, ſcil. pro- 


ceſſus legitimos, they muſt be governed by them: and 


therefore in the Caſe of Don Diego Serwiento de Acuna, 
Ambaſſadour Leiger for the King of Spain, who libelled in 


the Admiral Court as Procurator General for all his Maſters 


Subjects, againſt one Folliff and Tucker, and Sir Richard 
Bingley, for two Ships and their Lading of divers kinds, 


ol the Goods of the Subjects of the King of Spas gene- 


rally, and not naming of them adduct ad Port de Munſter, 
in the Preface of the Libel generally againſt them all, and 
then proceeds and charges them ſeverally thus; That Fol 
li and Tucker Captain Pirate, in alto Mari bellice dia; 
Naves aggreſſi ſunt, & per vim & violentiam took them, 
and that they were addudtæ in partes Hiberniz, and that 
coming intothe handsof Sir Richard Bingley, he convert- 
ed them to his own uſe, (not ſaying where) and refuſing 
to render them being required, it was there held that a 
Prohibition ſhould go, for the matter is tryable meerly 


at the Common Law, and that ſuch a Procuration was not 


perty of Goods here at land muſt be tryed 


good, though zo an Embaſſadour. 

Don Alfonſo de Valeſco Embaſſadour from the Catholick 
King, attached Tabacoes at Land here; which one Cor- 
vero, a Subject of the King of Spain, brought hither, and 
the Embaſſadour by his Libel ſuppoſed to belong to his 
Maſter, as Goods confiſcated as all other his Goods were. 
Sir Jobn Matts the Plaintiff in the ſuggeſtion, prayed a 
Prohibition, which was granted 1 for the pro- 

y the Common 
Law, 
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Law, however the Property be guided; and it was like - | 
wiſe ruPd, that if any Subject of a Foreign Prince bring 
Goods into this Kingdom, though they were confiſcate 
before the property ſhall not be queſtioned but at the 
Common Law. Don Alfonſs verſ. Corvero, Mich. 9. Fac. 
Hob 212. Hill. 9 Fac. upon the like Libel by Don Pedro 
Surega Embaſladour for Spain. EDS: 
XV. Whether an Embaiſadour hath Juriſdiction over 
his owh Family and whether his houſe be a Sanctuary * Diftings! fer- 
for all that fly into it, depends upon the conceſſion of 27 / in re 
him with whom he reſides, for this belongs not to the = Lene 
Law of Nations t; and it hath been ſeen that an Embaſ- Ib. 10. «bi 
ſadour hath inflicted puniſhment on his own Servants and Rex Gallie 
Vaſſals, as the Moſcovite did here in England, but that bene e couſom 
muſt be purely by conceſſion, as the Turk permits it to pn Fun 
the Engliſh Embaſſadour at Conſt am inople: But for Fugi - 15. ng 
tives that fly into their Houſes, nay, their own Servants t Gree. de Jure 
if they have greatly offended, cannot be drawn out by Bells ac Pacis, 
force, without a demand and refuſal ; which when done, 115. Ry $ 4 
it is then become as an offence in them. A 
XVI. Moſt certain by the Civil Lam, the moveable 5 
Goods of an Embaſſadour, which are accounted an ac - Rex faciſnemets 


ceſſion to his Perſon, cannot be ſeized on, neither as a iu murine 
populi Romani 


Quiritum vaſa 


Requeſt are to go to his Maſter“; fo that at laſt that and it was al- 
__ may „ with him 2 with Debtors in ano- * good, 
ther Territory; to ſome this may ſeem hard, yet Kings 

who cannot be compelled want not Creditors; but the 8 — 


Lord Coke ſeems to be of another opinion 9, for as to in the Caſe of 


Contracts and Debts that be good 7ure Gentium, he muſt e Colbert 


anſwer here. | | — — 


in Banch. Reg. * Grotius de Jure Belli ac Pacis, lib 2. cap. 18. f Coke 4. Inflit fol. 153. 
Certain it is that none dareth preſume to meddle either with their Perſons, Goods, or 
Servants, without leave had, the contempt ot which bath been puniſhed with Im- 


XVII. If 


priſonme nt. 
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XVII. If an Embaſſadour commits any private outra gt 
againſt one of the Princes Subjects, with whom he reſides 
unleſs it be to defend the Dignity of his Charge, or of his 
Maſter, it hath been conceived by ſome not to be juſtifia- 
ble before the Prince with whom he reſides; for (ſay 
they) there is a great difference between the Dignity, and 
Autbority of the Prince in the Country of another Sove. 
raign, tor he may well retain his Dignity, but not his 


Authority. Uſually injuries of that nature being done they 


have admitted debates at a Council of State, where the 
Soveraign, with whom the Minifter of State hath reſided, 


being ſatisfied, that reparation _ to be made to the 


Barkſeate in 
inemor. b 


party injured, he hath been ordere 
to comply wich the ſame. 
XVIII. But on the other hand, if any private outrage 
be committed by the Subjects of that Prince with whom 
he reſides, upon his Perſon, the offenders may be ſubjected 
to puniſkment. TheQueen of Sweden having made the 
Incomparable Grotiu: (after he had eſcaped by Providence 
out of Priſon, and by a greater from his Country-men) het 
Embaſſadour with Lews: the Thirteenth, with whom he 
reſided at Paris, coming one day from S. Germans, the 
Secretary of Ceremonies being in the Coach with him, it 
chanced that in one place as they paſſed, a great number 
of people were in the way ſeeing of an Execution, his 
Po#tllion and Coach-man driving boldly through the com- 
pany, the Archers then attending the Execution with 
ort Pieces, (concerned ſomewhat angerly that the Exe- 
cution was diſturbed) made after the Coach, ſhot his Po- 


or atleaſt requeſted, 


ſtillion and Coach man, and through the Coach, even 


chrough his Hat: the inatter coming to be examined, the 
King ordered three or four of them to be hang d, but that 


Good Man firſt pardoned them himſelf, and then obtained 
the King's. : 


* 


XIX. The Republick of Venice imployeth generally 
more Embaſladours abroad than any other State, and they 


are as thoſe of other Princes be, Ordinary and Extraordina- 
ry; the Commiſſion of the Ordinary continueth for three 


years, but he who reſides at Conſtantinople is not called 

baſſadour, but Bailio, reſiding there perpetually z and 
that Republick allows him a greater proviſion to ſupport 
his Grandeur, than to any other, and by the Laws of Ve. 
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Of Ambalſadoꝛs. 

vice whatſoever he expends is allowed him upon his ac- 
counts without any examination; to which no other of 
their publick Miniſters of State have like privilege. 

By the Laws of Venice there can be no Extraordinary 
Embaſſador imployed, unleſs they have been Embaſla- 
dors formerly, and upon their return are ſtrictly exami- 
ned of their comportment in their Legation, and are to 
diſcover what Preſents they have received from the Prince B. dh de Re- 
or State to whom they were ſent, the concealment of Pub. 1b, 3. 
which is of a dangerous conſequence. x 

Nor may any of their Embaſſadors receive any prefer 
ment from any other State during their Legation. The 7, 2 
Patriarch of Aquileia dying, Hermolao Barbaro being there — 
Embaſſador tor that Republick, the Pope conferred on Bradl Duke 
him that Eccleſiaſtical Dignity, and made him a Cardinal; of Yenice, Au. 
which being known at nice, notwithſtanding he was a 1486. 
Perſon of great Merit, and had given notice to the Senate, 
rich, well allied, and had good Friends, they ſent expreſs 
command that he ſhould reſign the Patriarchſhip, other- 
wiſe they would take from his Father the Procuratorſhip of 
St. Mark, and confiſcate all his Eſtate. | 

But if ſuch Embaſſadours have received any Preſent, 
Gift, or Reward from any Foreign Prince or Republick, 
and ſuch Miniſters of State are thought worthy of retain- lar Parus 
ing the fame, ſuch a Grace muſt paſs by the Suffrage of in KP. Vin. 
the Senate, to oblige them more to the benevolence of ib. 7. 
the Republick, than to the bounty of any Foreign Prince. 
The conſideration of which put the ſame generous ſcruple 
into the breaſt of Sir Amias Paulet, who returning from 
his e, in France, would not at his departure receive Francis Hotte 
from the French King the Chain of Gold which is given , 1423.14. 
of courſe, till he was half a League out of Paris. But | 
more famous was the late action of Sir Leolin Jenkins, His 
Majeſty's Embaſſadour at Nimeguen, who, though after the 
Treaty concluded, abſolutely refuſed the French Kings 


Preſent, 


XX. By the Laws of Nations, in the Reception of Em- 
baſſadours, thoſe from a King are generally introduced by 
an Earl or Count, thoſe from a Duke or Republick by a 
Baron; nor are they to be allowed that Honour but only 
at their firſt and laſt Audience. 

XXI. Prophane Hiſtories are full of Wars becauſe of 


wrong 
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ret. de Jurs wrong done to Embaſſadors; and in the Sacred Story is 
| -_— re extant the memory of the War which Da vid upon that 
+ Montague Bi- ground waged againſt the Ammonites: nor doth Cicero 
ſhop of Nor- eſteem any cauſe more juſt againſt Mithridates ; and at this 
wieh's Actsand day not only Lawyers *, but Drivines + are all of the ſame 
— Monumentsof opinion, That a War cannot be more juſtly commenced 


ful pag ch, than for the violation done to their Public Minilters. 


: Snare NE" 
Of the Right of delivering Perſons fled 
\.- to? Pooteifion 


I. Where Superiours may becorte el. mands bim "us | 
pable for the crimes of their VII Whether an innocent perſon 


1 


81 


Subject. be deſerted and yielded, i Wark 


II. Offentes by whom properly puniſh-| t'reatned. | 

ea, whether by the injured State. VIII. Whether an innocent perſon re 

er they into whoſe Territory the ef. - fuſed to be delivered wp, ought u 

ender is fled, _ | yield bimſelf. 

III. Whether Kingdoms and States IX. If Charity in an innocent 4 
ought to deliver up Fugitives, i yield himſelf whether compaſin 

required, of ne. may be uſed if be refuſes. 

IV. Where perſons are fled, thi pla- | N. Whether this of delivering up din 
ces whit her they come ought tobe extend to Sovereign Princes uni- 


Alam. 5 I. ven ont of the Country, DEE 
V. How diftinguiſhed, and when to XI. Perſons running away with th 
+ be puniſhed or delivered. © Publick Revenue , where ther 


VI. Whether an innocent man may] Perſont and Goods have ben 
be deſerted and delivered wp to) ſrizedtill reparation and ſatilſi 
the enraged Power that de-] Sin be 8 ; 


Zens interce- T,Y7Athersare not bound for the fault of their Children, 
ding for tlie nor Maſters for thoſe of their Servants ; nor Prin- 
1 = ces for the actions of their Subjects, unleſs they become 
the Legates Partakers in the Crimes; the which may be done in two 
with him be- reſpects, by ſufferance and receipt; therefore if Princes 
ſought them hail ſuffer or countenance their Subjects, by Pictures ot 
dene „ Libels, or otherwiſe to abule another Nation or Comms 
civirati ſig- Wealth, it is the ſame as if they ſhould authorize it. Bru 
narent, ſuo tus to Cicero, How can you make me guilty ? Yes, well & 
uemg; periculo yguph if it were in you to binder it; but receipt may 
«cere. 91.49. admit of ſome further ſcrutiny. © © 
II. Commonweaiths being inſtituted, it was Rye 
| | | 2 ry 
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Ok Pꝛoteckion by the Laws ok Nations. 
faults of particulars, which do properly belong to their 
own ſociety, ſhould be left chmee and their Sove- 
raigns, to be puniſhed or connived at, as they judged 
moſt fit. W „ 5 

Yer that Right is not ſo abſolutely left to them, but 
offences, which tend to the deſtruction bt Society or Go. 
vernment, whereof Treaſen is the chieſeſt, may ſeem to 
be excepted ; for if a Subject ſhall commit an act tend- 
ing to the ſubverſion ot his Soveraign's Government, 
the ſame is an offence that's ſubje& to an univer/al puniſh; 
ment, i. e. it is to be puniſhed every where, and the Go- 
vernours into whoſe Territory ſuch fly, ſeem to have a 
Right of proſecuting for rhe offence : in Civil actions, 


which tend to Commerce that ſupports Society, the Sub- 


jects of Foreign Nations having juſtly contracted debts in 5 Tat: 222 
their own Country, may obtain Juſtice in another; by a ment, fol. 5 1 


ſtronger reaſon it is res 5 that Princes or Republicks Myers Caſs, 

that have received publick injuties, have right to require 
uniſhment for the indignity that is offered them, at leaſt 

— that which tended to the ſubverſion of their Govern- 

ment, and to have the offenders delivered up. .._ 

[1]. The queſtion is illuſtrious, opinions grounded on $3 
ſeveral great Precedents have been both ways produced : por the kno 
it hath been generally held, That thoſe Kingdoms where ledge of the 
the offenders are fled, ought to do one of the two, either cauſe oughe to 
puniſh them according to their deſerts being called upon, or leave — — the ok 
them to the Judgment of the offended State; others on the 


,- 


45 


a FOG. l decet homines . 
10 contrary; molt certain it is by the ng up is under dedere cauſanim 
ſtood, to leave him to the legal Judgment of that Prince gnirs.. Pla> + 

| or State, whom he hath offended : And ſuch was the De js in his Re» 
n, claration of Ferdmand King of Spain, who had been often Actanted by 
m. requeſted by Henry the Seventh to deliver up Edmond AR of Parli: 
me de la Pool Earb of Suffolk his Subject, then fled for prote- ment 12 A. 7. 
WO ction to that Prince's Country, but was always retufed Ce, lnft. fol.180.. 
but being continually importuned by promiſes that h | 
Of ſhould not be put to death, cauſed the Earl to be delivered | 
yo up to him, who kept him in priſon, and conſtruing his 
71. promiſe to be perſonal to bimſelf,commanded his Son Henry 5 N * Ne , 
„er his deceaſe to execute him who in the fifth Year of Hiller of H8. 
n received arid would not deliver up thoſe that fled to him cat of Neaftris, 
2 oppteſt by Tyranny. Fredlegayr. in reb. Pep. An. 1188, wx: } 
aut K bis 
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his Reign in cold blood performed the ſame. - But the ma. 
lice of that politick Prince the Father, and the uncontrou- 
lable Will of the Son are. Precedents but of ſmall force; 

the example of which not long after gave the French King 
occaſion to beware of truſting the latter with a Subject of 
his on the like occaſion ; for Cardinal Pool not many years 
after, coming Embaſſador from the Pope to the French 
King, they both being then in amity, and Henry the 
Ejghth in League with the latter, but in enmity with the 

2 requeſted to have the Cardinal delivered up, but 

could not prevail, being doubly armed, as the Embaſlz. 

dor of a Sovereign Prince, (for ſuch is the Pope) and in 

the Territory of a Foreign State. | 

The [fraelites require of the Benjamites to deliver up the 

wicked men, the Philiſtines Samſon. Cato gave his You 

that Cæſar ſhould be delivered to the Germans, for ſpoil- 

ing them without juſt cauſe. - Nor are nocent perſons in- 

ured, if they are either delivered up, or puniſhed; yet 

does it not thence follow that they muſt be delivered up 

or puniſhed : the Romans delivered up thoſe that had 

done violence to the Cartbagiuian Embaſſadors; yet the 

1 Embaſſadours of the Aſſaſſines having been traiterouſ- 
Drius lib. 20. ly murthered by one of the Templars at Feruſalem, the 
* aue offender being demanded, that fo Juſtice might be execu- 
7 ted on him for the act, the Grand Maſter anſwered, 

; That he had already enjoined him Penance, and had di- 
reed him to be ſent to the Pope, but abſolutely refuſed 

to deliver him up. 3 5 | 

IV. But then, and as in this laſt, fo in all other the 
Tet out of offender muſt have committed ſome publick offence *, 2 
* 2 Treaſon; for moſt certainly it extends not to private in- 
7 vate offen- juries, becauſe there is no Precedent that ever a War ws 
des, which are begun for ſuch, though they may contribute much, but 
univerſal San · for thoſe which tend to the fbrorkon or ruine of a Coun- 
— nan ny try, they often have been delivered up; Fugurtha of Bu- 
— * chus in Salluſt, So ſhalt thou at once free ns from the ſad ne- 
in Lufiteanis, Ferdinand Lord Chamberlain was taken by force out of the Church and 
b: rne;for 18 Noble Virgin. Marians lib. 11. Charles Duke of Burgundy delivered 
u to Lewis the Eleventh the Earl of St. Paul, Conſtable of France, who flying to ſome 
o* his own Cities, obtained Letters of Safe-Condu@ to come and commune with the 
Duke. in order to the making his peace with the King; but the Duke after he hed hin 


in cuſtcdy, delivered him to the King of France, who. immediate ly after cut of hi 
he ad. Phil, Comines l. 4 c. 12. 
ceſſity 
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ceſſity of proſecuting thee for thy errour, and bim for bis 
15977 roſes by moſt CALM it is agreed, that ſuch 
offenders muſt either be delivered up or puniſhed, the e- 
leon ĩs left to their choice into whoſe Territory they are. 3 
fled ; though ſome have held, that in cafe of Protection + Ludevicus pi- 
or Sanctuary for ſuch unfortunate perſons, Princes do * che Empe- 


make their Countries Aſplums +. =—_ 1 4 


to him from the Rowen Church, as appears by his Decree, Ano $17, and Luther hims 
felf did nor want Princes to protect him frum the Fury of St. Peter's Chair, Vide 
his Colloquiums,; Printed in London, Au. 1663. | 
T. Quintus Flaminius ſent Embaſſadours to Pryſ#as King 
of Bitbynia, for the procuring the delivering up the Brave 
but uffortuhate Hannibal, who accordingly being ſeized 
on, Iwill now, fays he, deliver the Romans of that fear which -Þ + .; 
bath ſo many years poſſeſ them ; that fear which makes them VideSir Waltey 
impatient to attend the Death of an Old Man: This Victory wap $4 So 
of Flaminius over me; who am diſarmed and betrayed to 
bis hands, ſhall never be numbred among the reſt of his H roi- | 
cal deed; : No, it ſhall make it manifeſt to all the Nations 
of the World, how far the ancient Roman Virtue is degenerate 
and corrupted ;; for ſuch was the Nobleneſs of their Forefa- 
thers, as when Phyrrhus invaded them in Italy, and was ready 
0 give them Battle at their own doors, they gave bim know- 
ledge of the Treaſon intended againſt bim, by, Poyſon, whereas 
thoſe of a later race have imployed Flaminius, a. man who 
bath heretofore been of their Conſuls, to prattiſe with Pruſi- 
as, contrary to the Honour of a King, contrary to bis faith. 
given, and contrary to the Laws of Hoſpitality, to ſlaughter 
or deliver up bis co gee. 3 ee 

V. Though Kingdoms and States are looked upon as 
places of Refuge, yet that muſt be underſtood for thoſe, 
that are perſecuted with cauſeleſs hatred, not to ſuch as 
have committed that which is injurious to humane Socie- 
ty, or to other men. Gilippus the Laconian in Diodorss , | 
Siculus, ſpeakitig of the Right of ſuch miſerable Fugitives, 146. 13. 
faith, They that introduced theſe Rig bts at firſt, meant the un- 
ortunate (bould expect mercy, 0 ſhament ——— 
Alter — Theſe men, if by the unjuſt deſire of that which js 
"the WY enbers, they baue fallen into theſe evils, muſt not accuſe. 
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Fortune, nor impoſe on themſelves the name of Suppliants, for 
that by gbr belag, to them that have an innocent mind and, 
adverſe Fortune, K 2 un 


2 2 
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+ © Carum occidiſti, dum vis ſuccurrere: nullum 
{- Crimen habes; manus eſt ibi purior, ac fuit ante. 


But the life of thoſe. men full of wicked alts ſhuts up againſt 
them all places of Refuge, and leaves no room for compaſſion. 
Cicero hatha ſaying out of Demoſthenes : We muſt ſhew com- 
paſſion to thoſe whom Fortune, not their own evil Deeds, bath 


\ 


made miſerable. And by the holy Law, when any one 


had been ſlain by an Ax ſlipping out of anothers hand, the 
Cities of Refuge were open: the moſt holy Altar it {elf 
was no protection for thoſethat had ſlain an innocent man 
maliciouſly, or had troubled the Commonwealth; which 
Law Philo explaining ſaith, Unholy men hade no entertain- 
ment in the Holy place. Lycurgus the Orator relates that 
one Calliſtratus, having committed a Capital fault, and 
adviſing with the Oracle, received anſwer, That if be 
went ts Athens be ſhould have right: and thereupon in 
hopes of impunity he fled to the moſt holy Altar there, 
notwithſtanding which he was taken from ee and put 
to death by the City moſt obſervant of her Religion, and 
ſo the Oracle was Kalflled Princes indeed (faith Tacitu,) 
are like Gods, but neither do the Gods hear the Prayer. 
of Suppliants unleſs rhey be juſt. Such then are either to 
be puniſhed or delivered up at leaſt ; yet ſurely this hath 
been obſerved to extend only to thoſe crimes that touch 
They of H. the State or at leaſt are of a very hainous nature; ſome- 


Lond lately de- ti | 5 
— 6. 32 they are expreſly ſtipulated by Leagues to be deli 


Et ha: Fugitives and Suppliants, be they Foreigners or Subje®s, 


had beenin the are to be protected till they have been fairly tryed; and 
wicked Con- if that whereof they are accuſed be not forbidden by the 
ee Law of Nature or Nations, the cauſe muſt be tryed and 
of Seifſens in adjudged by the MunicipalLaws of thatKingdom or State 
France. from whence the crime doth ariſe. From which it may be 
obſerved that a fault committed in England, and the per- 
ſon flying andrequeft made, yet by reaſon that none can 
by the Laws of that Nation be tryed but per Pares, nor 
then but in ee, it will thence follow that ſuch ma 
ſeem out of the general rule; however it may ſtand wit 
the higheſt reaſon, that the fact and proof being remitted 
over with the requeſt, there may appear a juſt ground 
tor the dem and. 5 


VL. What- 


14 4 
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vered up; however this is to be obſerved, that ſuch ſort of 
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VI. Whatever the opinion of thoſe Writers have been, 2 
the practice of latter Ages have ſeemed to incline other- 

wiſe. Queen Elizabeth demanded Morgen and others of 

her Subjects fledinto Fance, that had committed Treaſon 

againſt her ; the anſwer of the French King was, Si quid 

in Gallia machinarentur, Regem ex jure in illos animadver« 

ſurum ;- ſm in Anglia quid machinati fuerint, Regem non poſſe 

de eiſdem cognoſcere, & ex jure agere; omnia Regna profu- 

gis eſſe libera; Regum intereſſe, ut 5288 Regni liberta- 

tes tueatur, imo Elizabetham non ita pridem, in ſuum Regnum 4 
Mountgumerium, Principem Condæum, & alios e Gente Gal- ar fol. 2 ny” 
lica admiſiſſe, &c. and they were never delivered up: hut id: Cn. 
the like was not returned by the King of Scotland, for he An 1585, 


Eumenes: So ſoon as I was admoniſhed by you, and findi | 
the men in Macedonia, 1 commanded them away, md lrg to 1660. 
c 


In the fifth Ar- 


fi 


King of Denmark, or any of his Officers, they be forth- 
with apprehended, put in ſafe Cuſtody, and ſent back 
into England, or be delivered into the hands of thoſe 
whom the King of Great Britain ſhall order to take 
<4 ge of chem, and bring them home. a | 
VII. Moſt certain it is, if War be threatned to a N W. 
tion or, People, if they deliver not up theoffender, though * — 
perhaps he is innocent, and that ſuch is the malice of his ; —— 
the Scott a more equitable anſwer, when they demanded Bethmell, ſhe anſ vered, that 
he would either render him vp, K ſend him out of * Camden A110 1593. 

K 3 Enemies, | 
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Hip. Reip. Yen. being faithfully delivered, the Senate decreed Arms 
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enemies, that they know they will put him to death, yet 


he may be deſerted, eſpecially if that Nation or Kingdom 
js inferiour to others; but then the ſame ought not to be 
done raſhly. The Halian Foot that forſook the unfortu- 
nate Pompey before all was loſt, being aſſured of Quarter 
from the Victorious Cæ ar, were condemned by moſt that 
reported the Story of that day. f | 
Pope Alexander (in that mortal Feud between him and 
the Emperour Frederick, who favoured Of avian the Anti- 
ope) fled diſguiſed to Venice, the Duke and Senate bein 
ealous that the Emperour would demand him, ſent an Em- 
baſſy tothe r to endeavour a Mediation and Peace 
which was no ſooner offered, but the Emperour broke out 
into a rage, bidding them go home, ſaying; Tell your 
prince and People, that Frederick the Roman Emperour 
demands his Enemy, who is come to them for ſuccour, 
© wham if they ſend not preſently bound hand and foot, 
© with a ſure Guard, he will proclaim them Enemies to 
© him and the whole Empire, and that there is neither Al- 
| © Hance or Laws of Nations which ſhall be able to free them 
© from revenge for ſuch an injury, to proſecute which 
he is reſolved to overturn all Divine and Humane Laws, 
© that he will ſuddenly bring his Forces before their City, 
and contrary to their expectation, plant his Yi#orious 
© Eagles on the Market-place of St. Mark. This Meſlage 
Arms ; 


In Vita Seb4#i- and while they were preparing, News was brought that 


ani Cyam 


of Venice, 


An. 1164. 


Le Oi bo, the Emperour's Son, and General of the Cæſarean 

Fleet, was entered the Gp with ſeventy five Gallies; 
the moſt valiant and religious Sebaſt iano Cyani re ſolved to 
meet him, and having encountred them on the Coaſt ol 
Weis, defeated Orho and all his Naval Forces, taking 
orty eight Gallies, Orho their Admiral and the reſt either 
burnt and deſtroyed ; he returned in Triumph for Venice, 
and not long after Frederick became converted, that Hea- 
ven fights the Battles of the Innocent, and on his knees 
beg'd pardon of Alexander the fugitive Popp. | 
Lewis the Eleventh of France ae Ambaſſadors 
of Philip Duke of Burgundy,the delivering up of Sir Oliver 


de la Marche (who being a Burgundian, had wrote (as was 


conceived) ſomewhat againſt the Claim of the Frenchto 
ſeveral Territories) upon a publick Audience at 5 
„„ PG OI RO OR RCY OP ee ©: TY IH they 
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ſollows, that though ſuch perſons are not bound to that by 
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they were anſwered by Duke Philip, That Oliver was Ste. 
ward of his Houſe, a Burgundian by birth, and in no reſpect 
{ubjef# tothe Crown of France; notwithſtanding if it could 
be proved that he had ſaid or done any thing againſt the 
King's Honour, he would ſee him puniſhed according as 
his faults ſhould deſerve. | 

VIIT.But admitting that ſuch an Innocent Perſon ought 


not to be delivered up, whether he is bound to yield him- 
ſelf; by ſome it is conceived he ought not, becauſe the 
nature of Civil Societies, which every one hath entred in- 
to for his own benefit, doth not require it; from which it 


right, properly fo called, yet it doth not follow, butin 
charity he ſeems bound to doit ; for there be many offices 
not of proper Juſtice, but of love, which are not only per- 
formed with praiſes, but alſo cannot be omitted without 
blame; and ſuch indeed is the act of ſuch a perſons volun- 
tary yielding up himſelf, preferring the lives of an Innocent | 
multitude before his own. Cicero I P. Sextus, If this bad Hem de finibut 
happened to me ſailing with my Friends in ſome Ship, that Pi- Eee, . & 
rates ſurrounding us ſhould threaten to fink us, except they bar gwen . 
would deliver me, I would rather have caſt my ſelf into the civilis officil 
Sea, to preſerve the reſt, than to bring my Friends either to "*nignerus uti- 
certain death, or into great danger of their life. The Requeſt 1a a0. 
of the Noble Strafford is freth in our memories. * a he 
conſulit, And in Livy there is a moſt excellent ſaying of ſome Mien: Equi dem 
pro Patris qui lethum oppetiſſent ſape fando audivi; qui Patriem pro ſe perire aquum 
cenſerent, hi primi ſunt. Liv. lib. 45. 5 / 


IX. But whether ſuch an Innocent Perſon may be com- , 
pelled to do that which perhaps he is bound to do, may 
be a queſtion ; rich men are bound by the precept of 
Mercy to give alms to the poor, yet cannot be compelled » Deſere 
to give; it is one thing when the parts are compared 10 . 2 
among hemleives, another whenSuperiours are compared fel. 199. 
to their Subjects, for an equal cannot compel his equal, P/*arch. Phe- 
but unto that which is dap by eight ſtrialy taten; yet 57: — 
may a Superior compel his Inferior to things which vertue 554i. Liv. 1. 7. 
commands; in a Famine to bring out proviſions they Si judice 
have ſtored up, to yield him“ to death that deſerts his mw oe Pau. un 
Colours, or turns Coward, to mulct thoſe that wear ex- — _ 
ceſſiveapparel f. And the like Phecion, pointing to his — newltin 

| K 4 dear :udinem. 
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The Son of dear Friend Nicocles, ſaid, Things were come to that extre- 
Pompey was ſo „iy, that if Alexander ſhould demand bim, be ſhould think 


worthy a i à le ere to be delivered up. It hath ſeemed that fuch an In- 


Father that he nocent perſon might be deſerted and compelled todo that 
contended whichCharity requires; but thelate ROYAL MARTYR 
with auth ſeemed of another opinion, when he came to dye, in thę 


_— of <a Caſe of the Britiſh Protomartyr Strafford. 


he World ; this Pompey entertaining Anthony and AuguFus in his Galley, the Cap. 
adder commundiic, esa. leave of him to weigh Anchor and to carry 
away his Gueſts, and to make his Rivals Priſoners : he anſwered him, that he ought 
to have done it without telling him of it, and ſhould have made him great. without 


baving made him forſworn: certainly an honeſt perſon will never be of the mind 


of this Captain: therefore in ſuch extremities, Counſelors either for high advantages, 
or in the great neceſſities of their Prince, ſhould ſerve their Maſters with thei 
Eſtates and Goods, but not with their Honour and Conſcience. 


X. But this delivering up does in no reſpec extend to 
Soveraign Princes, who are by Divine permiſſion un- 
fortunately driven out of their own Country; and there- 


fore memorable is the great Treaty commonly called by 


12 H. 7. the Flemings, Intercurſus Magnus, where there was an ex- 
Lord Bacos's preſs Article againſt the reception of the Rebels either of 
8 Henry VII. or of the Areb- Duke of Burgundy by others, 
fal 162 purporting that if any ſuch Rebel ſhould be required 
2 by the Prince, whoſe Rebel he was, of the Prince Confe- 
derate, that forthwith the Prince Contederate ſhould by 
Proclamation.command him to avoid the Country, which 

if he did not within fifteen days, the Rebel was to ſtand 

proſcribed and put out of protection. But a Prince, or 

one that hath a Sovereign Power; and had been contend- 

ing for his Right but ſucceſs not crowning his hopes, 

occaſioned his flight, hath always becn excepted; to de- 

liver up ſuch, is even againſt Nature and the Majeſty of 

Power; and therefore it is very remarkable what attempts 

were made for E. 4. H. 7. nay in the very Treaty of In 

tercurſus Magnus it is memorable. that at that time Perkin 


Marbeck was contending with H. 9. for the Crown of 


England by the Name of Richard Duke of York's younger 
Son and ſurviving Heir Male of Edward the Fourth. My 
Lord Baccn does take a particular notice, that Perkin 
Warbeck in that very Treaty was not named nor contain- 
ed, becauſe he was no Rebel, but one that contended 
for the Title.  Atterwards when Perkin was fled into 

| Fer n : Scot land, 
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Scotland, and there received by the Scotiſh King, Henry the 
Seventh ſent to have Perkin delivered oP, and it was one 
of the principal inducements of the King to accept of 
a Peace upon that condition. giving for an argument, that 
Perkin was a Reproach to all Kings, and a perſon not pro- 
tected by the Laws of Nations; but the Scorch King per- 
emptorily denied fo to do, ſaying, That he (for bis part) 
was no competent Fudge of Perkin's Title, but that be had re- 
ceived bim as a Suppliant, protected bim as a perſon fled for 


refuge, eſpouſed bim with bis Kinſwoman, and aided bim with , *h, 
ys 508 — belief he was a Prince, and therefore he could LOR wy 
not now with his Honour ſo unrip, and (in a ſort) put a he ry the 
wpon all that be had ſaid and done before, as to deliver him up fol. 176. 
to bis Enemies. This was ſo peremptorily inſiſted on by 
the Scorch King, that Henry the Seventh was at length 
contented to wave the demand, and conclude a Peace 
without that Article; notwithſtanding the King of Scor- 
land had often in private declared, that he ſuſpected Per- 
kin for a Counterfeit. What endeavours were uſed by 
the late Uſurper with thoſe of Holland and with Cardinal 
Mazarine concerning his preſent Majeſty, and how his 
Royal Perſon and Brothers were after the Murder oftheir 
bleſſed Father like Partridges hunted from place to place, 
the World and the ſhameful ſtories of that Age can too 
well evince. But on the other hand, as we have ſaid, thoſe 
that have committed offences that ſtrike directly at Go- 
vernment and the Murder of their reſpective Princes, have 
found but cold harbour in the Territories of Foreign Prin- 
ces; however in caſes of like nature Princes have often 
ſtipulated with each other for the delivering up offenders 
of that magnitude as hath been already mentioned, 

XI. Perſons that have wronged or defrauded Kings of 
their Revenue, eſpecially in England, upon: Letters of 
Requeſt to thoſe Princes whither they have fled, have 
been delivered up. | 

Some Florentine Merchants of the Society of the Friſco- 
baldi, being made Collectors and Receivers of the Kings 
Cuſtoms and Rents in England, Wales, reland,and Gaſcoigne, 
running away with thoſe Monies, together with all their 
Eſtates and Goods for Rome, the King ſent his Letters of Ret. Reme Av, - 
Requeſtto the Pope, deſiring that they might be arreſted, $6. Fs 
and their Perſbns and Goods ſeized, and ſent over to fatif. 7” 


fie , 
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fie him for the damages he and his Subjects had ſuſtained 
by them, promiſing not to proceed againſt them to the 
loſs of their limbs or lives. Upon which Letters, the 
Retr. Rome 4 Pope ſeized on their Goods, and not long after the Kin 
E. a. 16. Writ for the ſeizing of their Perſons, anſwering > 7 
 Dorſo. other frauds and injuries '- 
me. The like was done for one Anthony Fazons, who had 
received 500 l, of the King's Monies, and running away 
a wich it to Lorraine, the King writ to the ſame Duke, de- 
Cleuſ. 8 E a. firing that ſearch might be made, and his perſon ſeized 
— Fo * — and his Goods ſecured in every place within his 


ercitories, till he ſhould ſatisfie the ſaid 500% . 


— 


, 


CHar. XII. 


Df Contribution paid by Places Neuter to 
both Armies in Mar. 


I. ee Neuters whether 2 not yet actually formed in 
5 ace. 
HII. Of Neuters, their duty confide vill Where a Country is fully poſ- 
eee in reference 10 either of the | ſeft, whether payment then i; 
warring parties. lawful, 2 a 
III. Conſiderations general touching IX. Of the flate of theſe that live 
tte ſame, and the chief matter: on Frontiers, their condition conſi- 
that are ebjefled by theſe 4 red in reference to procure their 
peace by Contribution. 


ſeruple thereat. 

V. The caſe tated generally in the X. Of muterdiGion by him to place: 
queſtion propounded to our Saviour | from whom faith is owing, Con- 
of paying tribute to Ceſar. tribution notwithſtanding being 

V. In the payment of Contributton | paid. whether the ſame create 
to an Enemy, what is neceſſary to an offence in them, ' 

| be diflinguiſds in the beginning of XI Of the genuine conflrution of 
s War. ; | ſuch interdiflions according te the 

VI. Of . ſecond diftinguiſhment | true intention of the ſame. | 
| drawn out of the firſt, of ſuch XII. Of the 22 and puniſb- 
payments, when a War it qu. ment that ſuch innocent Offenders 
b 128 | marbe ſubfecbed to, in caſe of be- 
VII. Where # monpoy, but miſliker | ing guefioned fer the contempt by 
' the cauſe, whether excnſeble, the their right Gruerneurs. 


I. FT is manifeſt there is no Right of War over Neu- 
ters in War; yet becauſe by occaſion of the War ma- 
ny things are uſualſy dong againſt ſuch (Borderers eſpe. 


cially) 
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| cially) on pretence of neceſſity, there can be no excuſe 
for the act, unleſs it be apparent neceſſity, and chat the 
ſame ought to be extreme, for then it may Joe a right 
over what belongs to another man; for in ſuch caſe, if 
the neceſſity be manifeſt, there may be ſuch a proportion 
exacted as the neceſſity requires, that is, if the Cuſtody 2 
ſuffices, the uſe of the thing is not to be taken; if the 43 
uſe, not the abuſe, be neceſſary, yet is the price of the | 
thing to be reſtored. Moſes, when the higheſt neceflity 
urged him and the people to paſs through the Land of * See to this 
the Idumæant, firſt he ſaich, be would paſs along the high. purpoſe hier. 
way, and not . er Vineyards ; if be —y "<a 
had need but of their water, be would pay a price for it. The near Sicily * 
worthy Captains, both Greek and Roman, have done the when he mar- 
like: In Xenopbon the Greeks with Clearchus, promiife the ched into 4 
Perſians to march away without any damage tothe Coun- {6k and 3 
try, and if they might have neceſſaries for money they dis March tho- 
would take nothing by force. This vertue is oft com- row 
mended in * Beliſarius by Procopius his companion and Vd. 1. 
Witneſs of his actions. | | . 

II. And as the Law doth preſerve the Eſtates and Terri - 
tories of ſuch Neuters, or thoſe that abſtain from War, fo 

on the other band ſuch ought to do nothing for either 

Party, but eſpecially for him who maintains a bad cauſe, 
or whereby the motions of him who wageth a juſt War 

may be retarded; and in a doubtful caſe they ought to TR 
ſhew. themſelves equal (as we have mentioned elſewhere) 3 ped 
to both in permitting paſſage, in affording proviſion for Pama lib.s* 
the Legions or Navies, and in not relieving the Beſieged. Thueydide L. f. 
I is the duty of the Athenians, if they would not fide with 
any party , either to probibit the Corinthians from rai 
Souldiers out of Attica, or permit them to do the like. So the 
Emperor and Confederate Princes of the Empire, with the 
Cantons of Switzerland in the late German War, and fo of 
the King of e who was ſo careſul to preſerve the 
Neutrality, that he iſſued forth his Proclamations to pr6- 


hibit all perſons, of what Condition ſoever, to become 
Souldiers in the Service of any of the warring Princes. It 
was objected by the Romans againſt Philip King of the Ma- 
cedonians, That the League was violated by him two ways, 
both becauſe be did injuries to the Fellows of the Roman people, 
and becauſe be ſifted the Enemy with aids ard money. The 
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ſame things are urged by Titus Quintus in his Conference 


with Nabis, Let thou fayeſt, 7 _ not ee you, nor 
your friendſhip and ſociety, how often ſhall I prove the con- 
trary ? In ſhort, wherein is friendſhip violated ? by theſe 


| Precep. Goth, x, two things eſpecially : F thou baſt my Friends for Enemies: 


if thou art a Friend to my Enemies: be is reckoned an Enemy 
who ſupplieth them with what is uſeful for the War. 

III. But now there are many things that are uſeful for 
the War worthy of ſome conſideration, the which are not 
ſo accounted at this day by the Laws of Nations; un- 


derſtand me, That I call the Law of Nations, which is 


at this day univerſally practiſed, as namely the ſupplying 
either ar both of the warring Parties with Monies, or that 
weh js called Contribution. Now if the minds of the Subjects 
cannot be ſatisfied by the declaration of the cauſe, it will 


| Silv. is Yeh, Certainly be the office of a good Prince or General rather 
| bellums p.1. a. j. to impoſe upon them Contribution than Military ſervice, - 


tircs f em. Eſpecially when that Prince or General hath an Army ſuf- 


ficient to proſecute his deſigns, the which a juſt Comman 


der may uſe as God doth the ready ſervice of the Devil. 
The moſt excellent Grotius having moſt incomparabl 
treated on, and cleared all the important objections . 
a juſt War, together with the incidents of the ſame; yet 
this one main of Contribution or paying to both Armies, 


whither lawful, he hath not touched in any other words 


but theſe, Quad ſub tributo utrique parti præſtando factum 
diu in Belgico, Germanico bello nuper vidimus, eftque id con- 
ee Diodorus Siculus *, of the Peace that thoſe People main- 
lib. 3. cap 12, tained in their poſſeſſions by reaſon of ſuch Contribu- 
4.5. 2. tions. But to many perſons this inſtance without further 
Lib. 2. ſcrutiny, proves inſufficient; for there are many; who 
not findiog this liberty in their conſciences, unneceſlarily 
chuſe rather to give up their bodies to reſtraint, and to 
abandon their whole means ot ſubſiſtence in this World, 


fondly to be done, unleſi we would be worſe thai Infidels, as 
S. Paul ſaith) they ground their reſolution on this reaſon, 
that they know not whether the Monies they give may 
not furniſh to the deſtruction of many Innocents, and 
perhaps the juſt Magiſtrate; yea, and the total ſubver- 
ſion and ruine of their Country, Liberty and Religion : 

| an 


ſentaneum mori veteri Indirum : and fo cites a ſaying in 


both for themſelves and their Children, (which ought not 


N yo 7 "2 a 
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and therefore though men- give and- beſtow their own 
where they pleaſe, yet in ſuch caſes they may not; there- - 
fore it may not be impertinent to examine whether theſe 
be neceſſary ſcruples in themſelves, and ſuch as admit of 
no exception of liberty, or whether thoſe ſcruples be rea- 
ſonable, or indeed meer ſcandal. | FF HEY. 

IV. The Scribes and Phariſzes ſought two ways to en- 
trap Our Saviour; one was if he had blaſphemouflj | Y 
taught a new Religion, and a new God, (wiz. himſel FI 
they hoped the people would be provok'd to ſtone him 
for this, according to the Hebrew Law ; The other was, Deut. 13. 
to bring him within the compaſs of Treaſon, as if he could 
not lead great Multitudes after him without traiterous de- 
ſigns 3 but this gin failed too, becauſe the Multitudes 
which followed him were always ready to defend him. 
However, when he was at Feruſalem, where the Roman 
Troops and Prætor were, they thought they had him 
ſure, by propounding this ſubject to him: ah 

I it lawful to pay Tribute to Cæſar? which was as much 
as to ſay, We who are deſcended from Abraham, and are 
the peculiar People, to whom God hath given the la | 
Privileges of the Earth at home, to bathe our ſelves in 
Rivers of Milk and Honey, to have full Barns and man 
Children; yea, that GOD himſelf would be adored in 
no other place of the World but at this our Feruſalem, and 
that abroad we ſhould triumph over the Barbarous and un- 
circumciſed World by virtue of that AMilitia, which he | 
never ordered for any but our ſelves 3 how are we then 
in duty or conſcience to ſubmitnowto the Ordinancesof | 
the Uncircumciſed Romans ?. or what Tight can he have to * | 

| 
| 


exerciſe ſupreme Juriſdiction over us, the privileged N 
Seed of Abraham, by levying of Taxes on our Eſtates and 
Lands, which GO D himſelf laid out for us, by which . {1 
means the Emperor and Senate hold this very Temple in Y 
ſlavery, and inſult over our very Conſciences and Reli- mn 
gion, by defiling our very Sacrifices with the mixture of bo 
impure Blood ; which asthey are the price of our Blood, l 
anda Tribute far above Cæſar s, (payable in no other place m1 
but this Temple, which G O D himſelf built) ſo our 
Blood ought not to ſeem too dear to be ſacrificed for the [4 
i of theſe ; and though the Roman State cou'd pre- | 
tend, yet what can this Ce/ar pretend? every _— Con- 
cience 
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Title unleſs poyſon be a pedigree, or violent uſurpation 


© onlags) paying of Tribute to that Ceſar, becauſe de fade he did 


— * 
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ſcience knows that ĩt was but the other day he uſurpt over 


the Senate, in which reſides the true Juriſdiction of Nome; 


and if that were otherwiſe, yet how can he pretend to a 


a juſt Election by which he who is but the greateſt Thief 


in the World, would now paſs for the moſt Soveraign and 


Legiſlative Prince? How then are we in conſcience ob- 
liged to pay Tribute to this Cæſar? Though thoſe Law. 
yers thought in their Conſeiences that they were not to 
ay it; and that Our Saviour likewiſe, as a Few, thought 
too; yet they ſuppoſed he durſt not fay ſo much in the 


crowd nor yet deny it by ſhifting it off with ſilenee, leſt 


the Roman Officers ſhould apprehend him : But when Our 


Saviour ſhewed them Cæſgqars Face upon the Coyn, and 
bade them Render to Cæſar that which in Cxſar's, and to 


6 D that which was G O D'; His anſwer ran quite 
otherwiſe, not as ſome would have it, that by a ſubti 


he anſwered not to the point propoſed, for then the ſe 


of the whole Text would ſound very ill in ſuch terms, viz. 
If there be any thing due to Ceſar, pay him it, and if any 
thing is due from you to GOD, then pay it likewiſe; 
This had been a weakening of GO D's Right for Cæſar, 


and to have left adeſperate doubtingin a neceſſity: ?Tis 


beyond all cavil that Our Saviour's opinion was poſitive for 


pay it; and the plain reaſon of it appears evidently in 
this his anſwer : Cæſars Face was upon the Coyn, that is 
to lay, Ceſar Conqueſt was in Poſſeſſion of that Coyn, 
by poſſeſſing the place where he obliged them to take it; 


, Coyning of Money being one Prerogative of Soveraign 


Power. | 
V. But to come more doſe to the queſtion, whether 
Contribution may lawfully be paid: perferre & inferre 
bellum; the one is active, and properly at the beginning 
of a War, and in a place were yet no War is, and where 


its cauſe only, and not its effects can be conſidered; in 


this caſe every thing ought to be very clear for warrant ol 
a mans Conſcience, becauſe of the calamities which he 
helps to introduce, and is in ſome manner the author of: 
the other is paſſive, and there where War, or the power 


of War is actually formed, which is the caſe of chis Dif- 


courſe. 4 
; VI. Se- 
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VI. Secondly, We are to diſtinguiſh betwixt that 
which cannot be had, nor the value of it, unleſs we 
actually give it, and that which may be taken by the Law C- 
of War whether we contribuce or no. 
VII. Moſt certain it is, though a War be not yet actu- 
ally formed in a place, yet a ſcrupling conſcience, which © _ 
likes not the cauſe, may be excuſed in contributing to it 
in this one caſe, viz. if ſome number of men, able to take 
what they ask, demand (with an armed power) the pay- 
ment of a certain ſumm to be imployed in War, then in 
ſuch a caſe, the man, whom we ſuppoſe, may pay it asaran- 
ſome for his life, or give it as a man doth his purſe, when 
he is ſurpriſed in the High way, becauſe to this Man it Bl. 4 2. 
is as much as if the whole Country were poſſeſs d with an 46 
Armed Power. So ſeveral Dutchies and Seigniories depen- Precopius in the 
dent on the Empire, do in the preſent War between hem third of Cab. 
and the Crown of France, pay Contribution.at this day, 5 * 


Rowe, ſaith, Agricolis interim per omnem Itali am nibil mali intulit, ſed juſſit cot its, ut _ 
ſuliti cxant, terram perparas ſecures colere, mods ut ip Tributa perferrent : This, ſatn 


Cofindere, is the greateſt praiſe, 12. 15. 


But if the Perſon or Country be not for the time in fulh 
Poſſeſſion of him whoſe Cauſe he ſeruples at, and that he - 
or they have not a probable fear of extreme danger, nor 
as probable aſſurance, that without his help the thing de- 
manded nor its value can be taken from him or them, 
then there is little excuſe remains for the Act, becauſe the 
very Act (which hisConſcience diſlikes) participates more 
of Action than of Paſſion. | 

VIII. But where a Man or City is fully poſſeſs by an 
invading power(be the ſame juſt or ar aro rom whom he 
or they cannot fly, nor remove their Subſtance, molt cer- 
tain the payment of Contribution is no gift any more than 
he (as above) who with his own hands being ſer upon by 
Pirates or Robbers, puts his Purſe into their hands ; for 
the Law calls not that a Gift, nor excuſes the Party from 
taking it: And alcho? the Parties may imploy the ſame, 
to the deſtruction perhaps of Innocents, and the like: yet 
that is an action out of their power that give. as far as 3 
Winds and Tempefts are, to which two, as we contribute 7 4 3. 


nothing, ſo we cannot be ferupulous in our Conſciences Coke 5 1 ; 


concorning their bad effects; nor is the ſame repugnant fo. £8. 
| to 
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c. 2. de ng to the Canon. Law, (which teaches us humanity, and the 
&- Pace. Nic. imitation of all their vertues) and therefore perſons, 
Damaſe. hoſe lives are innocent and harmleſs, ought not to be 
ubjected to danger or plunder, which hardly can be a- 

voided without Contribution or Tribute. 
| ; IX. Again, thoſe that live on Frontiers, whoſe condi. 
2g of ton is more tickliſh and deplorable, becauſe they are not 
cannot be had fully poſſeſt nor taken into the line of either party, theſe 
without Arms livs as it were in the Suburbs of a Kingdom, and enjoy not 
no Armswith- the ſecurity. or privileges of others, yet ſuch, perſons 
out Souldiers may 11\yfully contribute to both; for though they be but 
1 . partly poſſeſt by one, and partly by the other, in reſpect 
tribution, 7 · Of their ſudden abandoning them, yet both parties have 
cit. Hift. 4 the power of deſtroying them wholly ; wherefore thoſe 
former reaſons which juſtiſie thoſe fully poſſeſt, do alſo 
acquit the payments of theſe. "for their condition here is 
more calamitous, ſeeing they are really but Tenant: at 
Will, expoſed to a perpetual Alarm, and that both par- 
ties wound one the other only through their ſides, as thoſe 
this day that are ſituate between France and Germany; for 
being perhaps Neuters in the War, they are-in that caſe 


Exemplum we- by the Law of Arms to ſhew themſelves equal to both, 


bile wide _ in permitting of paſſage, in affording proviſions for the 
— ain Armies, and in not relieving the beſie : 
X. Nor can the interdiction of him to whom ſuch owe 
faith and obedience, any ways create the ſame an offence, 
ſince the declared Wills of our Governours cannot make 
all choſe of our acts fins, when we obey or ſubmit to that 
power, which againſt our wills, (as much as againſt 
theirs, and it may be with more of our miſery) hath di- 
| veſted them of the power of their Rights, and depri- 
ved us of the power of their Government; and by the 
Grotin: de Jure Laws of War, they who have overcome, ſhonld govern 
= C 2 B thoſe whom they liave overcome; and therefore what- 
6.4 ſoever is exacted N the Conquerours, may juſtly be paid 
by the Conquered. OL | 
And fince Princes by their commands cannot 
the nature of humane condition, which isſubje& natural ly 
to thoſe fore mentioned changes, it would feem exceed- 
ing hard to oblige us to almoſt moral impoſlibilicies; and 
though thoſe political commands were as Laws, yet 
doubtleſs they ought not to be obliging, but according to 
MET in, 0 
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the Legiſlative Rule, which is cum ſenſa humane imbecil - Tire bee , 
litatis, this is that which is called the preſumptuous 129 piles? 
Will of 4 Governoury or the Mind of a Law: for in 5,91, fal. jure 
extream neceſlity it is to be preſumed, that botli their feciſe I 
Wills proceeding from the Rigour of what they have de- wr. 
clared, rather than by holding to that which js their ſup- Ae 
poſed Right, introduce cenain Miſerles and Confuſion, u. 
without receiving any Benefit thereby to themſelves. 
Nor could they of Utrecht, and others of the conquered 
Cities in Holland, abandoned afterwards by the *Freneb 
and entirely preſerved from Deſtruction, be condemn 
by their Confederates, for the Sums by them promiſed to 
the Enemy for the Preſervation of the ſame, | 

Neither are ſuch Command; or Interdictions without their And chatis dp: 
ſenſe and profit, though they be not poſi-iv+ly obeyed; for there parently evin- 
by Governours ſhew to all the World, that they retiounce ced by the 
no part of their Right, no, thought it be there where Laws of Led. 
they cannot exerciſe any part of cheir juſt Power, bog yr 
the ſame remains, although the ſame King or his Succeſſor be driven out of bid 
Kingdom, for the Right of the Kingdom remains, although he hath loſt the Poſfaſ. 
ſion, Grotiu de Juri Belli ac Pacis, lib 2. cap. 17. 19. . 


ut vin: 
jeft. & 


XI. Now the true ntention of ſuch Commatids or In- 
terdictions is, that the Enemy ſhould not by any means 
be aſſiſted or ſtrengthted; but if ſuch prohibitions ſhould 
be obeyed, nay at ſuch a time; when they and all their 
ſubſtance are abſolutely poſſeſt by the Enemy, moſt cer- 
tain ſuch Gommands dahhagainſt themſelves, and the one 
countermands the other ; for if they refuſe to ſubmit in 
ſuch a caſe, then they do that which advantages their 
Enemies, becauſe at that time they will take all, whereas 
in calt of Submiſſion they ask but a part. 
XII. In all Wars there are always ſome, by whoſe 
Dilaffe&ions Enemies gain more than by their Compli- 
ance, juſt as Phyſicians do by Diſtempers. 

And although by after variety of Succefles, the juſt Go- - 
vernour ſhould recover that place, which ſo ſubmitted to - 
the Power of their Enemies, and for that reaſon. ſhould 
puniſh thoſe that were pliable to extream neceſſity; yer ic 
follows not upon that, that they who ſo conformed, ſin- 
ned, or did that which was abſolutely unlawful ; for we 
well know that reaſon of State 11 calls for n 
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IV. Of the fault generally conſider» 


VII. Spies, if lawful to uſe them by 
the Laws of Nations, but being | 


Ort the Naval opllitaty part. 
there is no fault to expiate : Ofraciſm and Fealouſie make 


away thoſe who are known to deſerve moſt, but in ſtrict 


right(which is the term of this queſtion)the juſf Governor 
ought to look upon them as more unfortunate than faulty, 


Caray. XIII. 
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I. The Advantage that Princes 

© have by a goed Commander. 

IT. The love that naturally proceeds 

from the Mariners te thoſe that 
are valiant and generous. 

III. Princes in prudence ought not 
to liflen too much to the Com- 

plain: * Commanders. 


ed in Soldicrs and Mariners, 
V. Of the puniſbments that gene- 
rally wait on ſuch Offenders. 
VI. of Drunkenneſs, Swearing, and 
other ſuch ſort of Impietics, nos 
to be ſuffered in Fleets. 


Militarp part. 


may not accept of quarter, fland- 
ing with the Oath called Sacre 
mentum Milicare. 

XIV. Of obezing Orders, the ſame 
ought punttually to be followed ; 
and if broken, though the ad ſuc- 
ceeds well, whether the ſame ſub- 

Eg not the Actor to puniſhment. 

. Of the Obligation incumbent 
on Commanders and Soldiers to 
2 ay gow wvaliantly, and 
the ri of laying an Enemy 
wv, wed. og 1 : 


of Arms for the Afſifance of me 


' deprehended are to ſuffer Death; 
and how they are to be dealt with. 
al by the Laws of England. 
VI It is not lawful for a Friend 
or Neuter to relieve an Enemy, and 
perſon» ſo offending, bow puniſh. 
. Ships taken as Prize, the Ship, 
Papers, and other matters concern- 
ing the ſame are to be preſerved. 
X. of things taken and acquired in 
War, how the right of them be 
comes veſted in the Captors, and 
bow that 11 to be underſtood by 


* 


te Law of Arms 


XI. To fleal the Cables or ot her R- 
niture of the King of England': | 


" Ships, bow puniſhable at this day. 
xn. 


Ships ſurrendred or voluntari- 


by yielded, how te be dealt with, 
and te thoſe 1hat ſhall reſift, if 
entred by force, whether quarter 
may be reſuſed. 


XIII. Ships of War generally 


ought not to be yielded; but if en- 
ered or diſabled, whether. they 


XVI. Ships hem obliged by the Law 
| 


another, and of the duty of thoſe 
that have Fletts under their Cone 
voy. f 

XVII. % Enemy beaten ought to be 
purſued, and fo far it is lawful 
to ſtay ſuch flying with their lives 

in their bands, by the Law of 
Arms, and how the reeking ſword 

ought to be governed 

XVIII. Perſons exempted from the 

ſword by the Laws of Natwo, 
Nations, Civvil and Canon, and 
by the Municipal Laws of ſom 
Countries, 1,"M 

XIX. Mutinying how efteemed, vs 
lued; and puniſhed at this day® 
the praftice of Armies, and by 
Laws of England. 

XX. Whether it be lawful to decty 
the 4 — * fore 
nert of an Enemy to | 
Prince or General, and to bring 
over bis Men, Ships, or Arms and 
where by Law they may be recti» 
ve; and how ſuth deſerters may 
be puniſhedby the Law1of Nations 
and of England II. 
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XXI. of Seducers, Meſſage carriers RXV. of the general offences at 


and Decoyers of Soidiers, how to Sta, how puniſhed. 


r Court Marſhals how et. 


XXII. Of thoſe that ſhall diſobey or | ed, and what operation their 
ftrike their ſuperior Officers, how | TJadgment: have, and upon whom. 


puniſbable. XXVII. Judge? and Advocates 


XXIII. of mutinying,” and theſe) Power in reference to give 48 
that ſhall act in the ſame, how | Oath, and the Admiral's power 
puniſhed, though they have a juft | how limited to the puniſbing of 
cauſe of Complaint. offences, | 

XXIV. Of the Care incumbent on XXVIII. Of maimed Soldiers 
Commanders and Maſter; of the | and Mariners, and the Proviſions 
Great Ships, in reference to their | that the Law make: for them at 
ſafery, and the pe ens of wil- | . .chis day. 
ful burning and defiroging them. XXIX. Of Triumphs. 


l. A N excellent General is an Evidence of the Fortune 

of a Prince, and. the Inſtrument that occaſions 
the Happineſs of a Kingdom ; and therefore when God 
makes choice of a Perſon to repair the Diſorders of the 
World, or the Good of a particular State, then is his care 
ſhewed in the furniſhing him with neceſſary Principles 
to undertake great matters; the thoughts are put in his 
Soul by that Erernal Commander to execute, he troubles 
and confounds his Enemies, and leads him as by the hand 
to Victories and Triumphs: And one of the greateſt ex- 
pedients whereof he ſerves himſelf for this pui poſe, is to 
raiſeunro him excellent Men, both in Courage and Con- 


duct, ro whom he communicates his care, and who help 


him to bear the weight of Affairs. Alexander had never 
conquered 4fia, or made the Indies to tremble, but for 
EpbeRtion, Parmenio, and Clitus 3 Ceſar gained manya Bat- 
tel by his Lieurenants; and the faireſt Empire of the 


World, which Ambition and the Evil of the times had di- 


vided into thi ee parts, was reduced under the Dominion 


of Auguſus by the Valour of Agrippa; Fuſtinian trium- _ 


phed over Perſſa, and deſtroyed the Vandals in Africa, and 


the Goths in aly by the Aid of Beliſarius and Narcere 2 - 


And it is. moſt certain, that Noble Commanders are the 
Glory of their Princes, and Happineſs of the People; on 
the other hand, baſe, cowardly, and treacherous Generals 

are the Shame of the one, andthe Deſpair of the other. 
II. Hence it is, that Soldiers and Mariners draw their 
lines of love even to the Mouths of Cannons with a good 
Q:neral, but mutiny and hate to the main Yard end 
L 2 againi(t 
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apainſt one that is bad; for to obey them who are not 
their Sovereigns when they do thein hurt, when they in- 
ſult and are cruel in cold Blood, and baſe, cowardly or 

| treacherous in Battel, is a ſad neceſſity for them, and a 
hard eſſay of Patience; yet muſt they be obeyed, and 
the Soldiers and Mariners muſt not rebel or repine, but 

 Jubmit till the Sovereign redreſſes the Misfortunes. 

; III. Again, Princes ought not to liſten too much to 

the mutinous Demands oi the Crew, or any others, whoſe 
ambition watches their ruin, whereby to conceive anger 

againſt their Commmanaers ; for it is eaſter to purge out the 

choler and diſcontent that is got under the Hatches, than 

to provide Commanders of Conduct, Courage, and Faithful- 

neſs to govern their Expeditions. Beliforia , that moſt 
excellent Commander, who had no other Crime than his 
Reputation, and was not culpable, but that he was power- 


ful, having conquered Perſia, ſubdued Africa, humbled 


Procepias Hift. the Gotbs in Italy, led Kings in Triumph, and made ap- 
rar Vite pear to Conſtantinople ſomewhat of Old Rome; an Idea of 
tte ancient Splendour of that proud Republick ; after all 

his eminent Services, this great Perſon is abandoned to 

Envy: a Suſpicion ill grounded deftroys the Value of fo 

many Services, and a ſimple Fealouſie of State wipes them 

Lide dir Malter out of the Memory of his Prince: but he reſts not there, 
3 for the Demeanor had been too gentle, if Cruelty had not 
that whole Pa- been added to Ingratitude; they deprive him of all his 
ragraph the Honours, they rob him of all his Fortune, they take from 
Ingratitude him the uſe of the day and light, they put out bis Eyes, and 
1 been reduce him to the Company-of Rogues, and the miſera- 
Princes 10 ma · ble Bel ſarius demands a Charity, even that Beliſarius the 
ny Brave and Chiefeſt General of his Age, and the greateſt Ornament of 
Noble Gene. the Empire, who after ſo many Victories and Conqueſts, 
9 accompanied wich ſo high and clear a Vertue, and in the 


particularly midſt of Cbri ſlendom, was reduc'd to ſo abject and low 
enumerated. a Miſery. 


Nor was this cruel and haſty reckoning of Juſt inian let 


flip without à cruel Payment; for Narcete, who was as 

well a Succeſſor in Merit as in Anthority to Beliſarus, 

having notice of a diſdain, conceived likewiſe againſt him 

upon a ſingle Complaint, refolved not to expole himſelf 

as a Sacrifice to their Malice z and therefore thinking it 

better to thake off the yoke than ſtay to be a I 
| | poile 
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ſpoiled the Affairs of 7uſtinian,for the Goths revolted, and 
Fortune would not forbear to be of the Party which Nar- 
cete followed, nor to find the Barbarian where ſo Brave a 
Captain was ingaged. Therefore not one or many Faults 
are to be liſtened to againſt Commanders, but patiently 
heard and redreſſed, not to diſgrace or loſe them; for ſuch 
having committed a Fault, 0p being admoniſhed by love, 
may endeavour by future Services to make recompence 
by ſome noble Exploit; but diſgraced, becotne Inſtru- 
ments often of Danger and Ruin to their Superiours. 

IV. Soldiers and Mariners Faults are either proper to 
themſelves, or common with others. | 
Thoſe are common with others which other Men fall 
into, and are corrected with like ordinary Proceeding 
as other Crimes of like nature, as Man- ſlaughter, Theft, 
Adultery, and ſuch like. | | 

Thoſe are proper which do purely appertain to the 
Naval Military part, and are puniſhed by ſome unuſal or 


extraordinary Puniſhment : As are theſe; Not to appear 


at the over muſters or calling over the Ship, to ſerve un- 


der him he ought not to ſerve, to vage or wander long 6. py re milie. 
from on Ship board, altho? he return of his own accoid, De Caftrenſi pe- 
to forſake his Fleet, Squadron, Ship, Captain, Comman- 4e, C., C. ee- 
der, or Officer, to leave his ſtanding to fly over to the 3 
Enemy, to betray the Fleet, Squadron, or Ship, to be 2 pane 
diſobedient to his ſuperiour Officers, to loſe or fell his = & C. de 

Arms, or ſteal another man's, to be negligent in his Offi- ef. wilitari. 
cer's command or in his watch, to make a mutiny, to fly Ts 


firſt out of the Battle, and the like, which are very frequent- 


ly ſet forth in the Titles of the Digeſt and Code of Military 
Affairs, and other like Titles which accompany them. 
Arrian, who wrote the Life of Alexander the Great, 


| obſerves, Every thing is counted an Offence in a Soldier, 


which is done contrary to the common Diſcipline, as to be neg- 
ligent, ſtubborn, and ſlothful. 

V. The Puniſhment wherewith Soldiers and Mariners 
are corrected, are thoſe corporal Puniſhments, or a pe- 
cuniary mulct or injunction of ſome Serviee to be done, 
or a motion and removing out of their Places, and ſead- «+ 
ing away with ſhame. 


- 


By Capital Puniſhment is underſtood for the moſt part 
deach, or at leall beating with Cat u nine Tu. Ii, as tl: ey 
| LI com- 
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commonly term it Ducking, Wooden- Horſe, Gauntlet, and 
ſuch like, unleſs happily it be pardoned, either for the 
unskilfulneſs of the Mariner or Soldier, or the Mutiny 
of the Crew or Company, being thereto drawn by Wine, 
Wantonneſs, or for the Commiſeration or Pity of the 
Wife and Children of the Party offending ; all whichis 
left to the Diſcretion of the Lord Admiral, and others 
the Supream Commanders, or Captains. 
VI. It is neceſſary that in Armies and Fleets all manner 
of Impiety ſhould be prohibited, eſpecially that of Swear- 
ing and Curſing; for ſuch are Sins ſo fooliſh, that the 
unawares trip men into Damnation, rendring men work, 
than Beaſts, by how much the more they court that Va- 
nity of Sin without any of the appendant Allurements 
which other vicious Actions are accompanied with, the 
ſame in theend teaching men to diſavow GOD in their 
diſcourſe and actions by their intemperate and inconſide- 
x3Car.2.cap. 9. rate invoking him in their Oaths. Againſt ſuch. as alſs 
Artic. 2. againſt thoſe - that hall give themſelves up to Curſing, 
| Execrarions, Dzunkenne!s, Uncieanneſs, az other (cans 
dalous Actions in derogation of God's Honour, and ca- 
ruption of god Manners Fines and Impziſonment, oz 
in ſuch other PuniGment map be inflicted on them bya Court 
By Order of Marſhal, which is now reduced to the forfeiture of one 
his Royal days Pay; but for Drunkenneſs the ſame extends not to 
Higbneis the Commanders, or other Commiſſion and Warrant Offi- 
Thane of vrt, cers; for they upon Conviction before the Admiral ſhall 
_ be rendred uncapable of their Command 
And a Lyar convicted on Ship-boa d, ſhall be hoiſted 
Artic, x, upon the main ſtay with Four Braces, having a Broom 
and Shovel tied to his Back, where he ſhall continue an 
Hour, every man crying, A Lyer, @ Lyer, and a Week 
following he ſhall clean the Ship's Head and Sides with- 
Artic. 3, out board, according to the ancient practice of the Na- 
| vy; if he receives greater Wages than for an able Sea- 
man then half a days Pay. | | 
1 Lib. I 2. c. 3. VII. By the Laws of Nations, Spies may be ſent to ſur- 
I Sur. ad Leg. vey the Enemy's Force, Fleet, Station, or Squadron, and 
1 male diſcovery of whatſoever may giye advantage to the 
' Perſons ſending : So Moſes and Foſhua did into the Holy 
Land. On the other hand being deprehended, they are 
to be put to death, as Appian ſaith, But whether it be = 
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ful tomake Spies of the Subjects of that Prince with whom 
the War is begun, hath been ſome doubt : It is not law- 
ful for a Subject to kill his King, nor to yield up his 
Ships of War without Publick Council, nor to ſpoil his 
fellow Citizens, to theſe things it is not lawful to tempt. | 
a Subject that remains ſuch ; nor may any reply, That ro 
him who impelleth ſuch a man to a wicked act, that act, 
as n betraying of his Enemy, is lawful ; no body 
\ doubts, he may indeed do it, but not in that manner; 
but yet if a Subject will voluntarily deſert his Prince and 
Country, i. e. ſo enter into a correſpondency with the 
Enemy of it, without wt impulſe but his own covetous 
or revengeful mind, ſurely it cannot be unlawful for the 
other to receive him. We receive a Fugitive by the Law Leg. transfug. 
of War, faith Celſus, that is, it is not 2painſ the Law of War P. 4 4. rerum 
to admit ſuch, even a Traitor, who having deſerted the K * 
Enemies part electet h ours; however ſuch A ought not peac: with 
to be rendered, unleſs expreſly ſtipalated *, but ought to Philip, the 
be pardoned. By the Laws ok England, if any Offi er, Zilien, = 
Soldier oz Mariner, in actual Service, and in Pap in 8 
his Majeſty's Fleet, oz any other perſon in the lame, ſhall ,,,.,.. 11. 28. 
give, hold, oz entertain any Intelligence to 02 with anp 35. Mad. 
King, Pzince oz State, being Enemy to oz any perſon Free. idem 
in Rebellion againſt his Wajeſty, his Heirs and Suce * 4. 
, ceſſozs, without Leave oz Authozity from the King, Ads $:s:. 3 Car.:. 
miral, Uice Admiral, oz Dflicers in Chief of any Squa- c. 9 ie. 3. 
dzon, they are to ſuffer Death. Now the bare receipt of | 
a Letter or Meſſage from an Enemy, will not make a man 
ſubje& to the Penalty of this Article; and therefore the 
ſubſequent Article explains the precedent, in which it is 
— That ik any inkerlour Officer, Mariner, oz 
oldier ſhall reteive any Letter 0z Mellage from any 
King, Fozeign Printe, State, oz Potentate, being an 
Enemy, 02 on their behalf, and ik ſuch perſon doth not 
reveal rhe ſame within Twelve Þours, having oppoztunity 
ſo to do, and acquatnt the Superioz Commander with it, 
ſuch perſan is to ſuffer Death; fo likewiſe, it ſuch Supe. . + 
riaz Dfficer, 02 Mariner, being acquainted therewith by 
an Inkecioz Dllicer, Mariner, oz orher, oz ſuch Supertoz 
Dfficer, Commander oz Mariner, in his own perſon, re- 
ceibing a Letter 02 Meſſage from any ſuch Enemy oz Re: 
bel, and all not in convenſent time reveal the ſame to 
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the Admſral, Uice- Admiral oz Commander of the Squa- 

Don, ſhall ſuffer rhe like pain of Death, oz ſuch Puniſh: 

ment as a Court Warſhol ſhall inflict. Now Spies are put 

to death ſometimes juſtly by tlioſe that manifeſtly have a 

| juſt cauſe of Warring by others by that licence which the 

Law of War granteth ; nor ought any perſon to be moved 

with this,that ſuch being taken, are puniſhed with death; 

for that proceeds not from their having affended againſt 

44 Lee. Corn the Law of Nations, but from this, that by the ſame Law 
ge Sicsriis pun, every thing is lawſul againſt an Enemy: And every one, 
Ss as it is for his own Profit, determineth either more rigo- 
Tacit, Bift, 5, ropſly or gently : but that Spies are both lawful and practi. 
We cable, there is no queſtion; for at this day by the general 
Inſtructions of Fleets, tl ere are always out of each Squa- 

dron ſome Frigats or Ships appointgd to make diſcovery 

of the Enemy, and upon ſight to make fail, and to ſtand 

with them, in order to take cognizance of their Force, as 

well Ships of War as Fire-Ships, and in what poſture they 

lay; which being done, hoſe detecting Frigats are to ſpeak 

together, and to conclude on the Report th:y are to give, which 

done, they return to their reſp: &rve Squadrons ; ſuch Ships 

in ſuch Service are not obliged to fight, eſpecially if the 

Enemies Force exceed them in number, or unleſs they 

. ſhall have an apparent Advantage. | 


: Bortol.Leg nul. VIII. Again, it is not lawtul for any, be he Friend or 


4% Uck. 2. de Neuter, to relieve an Enemy, much leſs for a Soldier or 


8 Calico. Mariaer in pay: v ſupply bim tbat conſpires the deftruction 


of my Country, ii a liberality not to be allowed of : he is to 
Precop. Goth.x, be accounted an Enemy that ſupplies the Enemy with 
TNece ſſaries for the War; and therefore by the Laws of 
Stat. 13 Car. 2. War is ſo to be eſteemed ; and by the | aws of England, 
cep. 9. Artic. J. It any Perſon in the Fleet relieve an Enemy oz Rebel 
in time ok War with Moncp, Ulauals, Powder, Shot, 
Arms, Ammunition, oz any other ſupplies whatſoever, 

directly oz indirectly, he hall ſuffer death. | 
Artic. C. IX. Ships being aſſautted and taken as pꝛize, all the 
| Papers, Cyarter-pariſes, Sills of Tading, Pals pozts, 
and other Writings whatſoever that ſhall be taken, ſeized 
02 found aboard, are to be duly pzeſerved, and not tozn oz 
made away ; but the very Dziginals are to be ſent up 
entirely ,and without fraud ro the Court of Admiralty, 
02 to che Commander appointed koz that pur pole, on 
R 0 aut 
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oꝛder to the Condemnation of the Pꝛize, upon pain of the 


Captozs loſing their Share in rhe Þ2ize, and alſo ſubſe , 
ro ſuch other Puniſhment as a Court Marſhal ſhall think 


fit. ; 
X. The Right of taking of Spoil was approved of God, 
within thoſe natural bounds which have been already 
mentioned, as is further evinced by the Appointment of 
God in his Law concerning the Acquiſition of Empire _ 
over the conquered, after refuſal of Peace, All the ſpoil Deut. 20. 14. 
thereof ſhalt thou take unto thy ſelf, and thou ſhalt eat the ſpoil 
of thine enemies, which the LORD thy GO D hath given 
thee. Hence it is, that things taken from the Enemy, 
preſently become theirs that take them by che Law of 
Nations, and ſuch acquiſition is called Natural, for not 
any cauſe, but the naked fact is conſidered: And thence Leg. Nas. $. le. 
a Right ariſeth; for, as the Dominion of things began 4 P. 44g. rer. 


"from Natural Poſſeſſion, and ſome print of the ſame re- D.. . de 


mains in the things taken in the Land, the Sea, and the "_ 

Air, ſo likewiſe of things taken in War; all which in- Que ami 

ſtantly become theirs that firſt become Captors : and from 9»eſfits efſens 

the Enemy are judged to be taken away thoſe things alſo Ti. _ 

which are taken away from the Subjects of the Enemy. — gy 1 

Bur though this gives a Right to the Captors, yet ta. 

muſt be underſtood to the Sovereign, or to the State that 

imployed them, and not to themſelves ; but if they have 

any ſhare of the Prize, the ſame proceeds by the conde- 

ſcenſion or grant of the Sovereign, which may be enlar- 

ged or abridged as occaſion ſerves; and therefore by the 

Laws of Eng land, Ships of War baving taken a Prize, the tic. 

Guods and al manner of Lading is to be preſerved, till Adjy- 

dication ſhall paſs; but that is to be underſtood, where 

the Ship voluntarily yields: but Ships whom they ſtall 

aflault, and take in fight as prize, the pillage of all man- 

ner of Goods and Merchandizes (other than Arms, Am- 

munition, Tackle, Furnitures, or Stores of ſuch Ships) as 

ſhall be found by the Captors, pon or above the Gun-deck By. the dona - 

of che Ship, become theirs; but this is to be underſtood tion of his 

where ſuch prize may lawfully be poſſeſt; for there are Mejefy. 

times when ſuch are not to be medled with ; and there- 

fore it is againſt the rules of War in fight, if ſome of the 

Enemies Ships are there diſabled ; yet thoſe Ships that 

Gd fo diſablè them, if they are in a condition to purſue 
| the 


7. 


the Enemy, cannot during the Fight take, 717 F 
by ſo do. 
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burn ſuch diſabled Ships, and the reaſon is, 

ing ſome more import amt ſervice be loſt, but they are to wait 
for ſuch Booty, till the Hag - Officers ſhall give command 
for the ſame. j gs 

Plaxxali, King of Algier,, in the famous Battle of L.. 

panto, having behaved himſelf very valiantly there againſt 
the Chriſtians, ſothat he deſtroyed ſeveral of their Gallies, 
and others, he took amongſt the reſt the Gallies of Pietro, 


Bua of Corſa, of the Prior of Meſſina, and Ludovico Tipico 
of Trabu, and Benedeto Soranza, the which he towed al. 


ting proved the loſs. both of the one and the other ; for 


Hiſt. Reipnbl. the Turks out of Covetouſneſs of the Plunder, or other- 
Veet. fol. 127, wiſe thronging into them, ocaſioned their taking fire, in 


| 
{ 
{ 
f 
ter him before the Battle was compleated ; but that get- 
[ 
t 
I 


Which the Victor, in thoſe Flames became Victims, and al. h 
ter followed the total Rout of the Orroman Power. \ 
XI. It is almoſt impoſſible, but that in Ships of War, WW 

/ which in thefe days carry fo conſiderable a force of men, I 
there will be ſome amongſt them that have Head. of kna- F 
very, and Fingers of lime twigs, not fearing to ſteal that MI þ, 
from their Prince which is applicable only for the Good 2 
of their Country; ſuch ſort of Ngbt- wol ves when caught, Ml :: 
are to be ſeverely puniſh'd ; and therefore to (tral o; rake N 
away any Cables, Anchozs, Sails, 02 any of rhe Ships WM i; 


Artic. . Furniture, oz any of the Powder pz Arms, o: Ammuniti- W 
on of the Ship, ſubſecs the ©ffender to the pains ol death, Q 
oz to ſuch other Puniſh nent as rhe Quality of rhe Offence 

ſhall be found by a Court-Warſhal to deſerve. 3. 
Xl!II. By the Ninth Article, Foreign Ships or Veſſels talen „ 
@s Prize, it bout fighting, none of the Captains, Maffern w e. 

the 

ed, or evil intreated ; and the Wi bv 

2 per iged to render double Damage : Wl "tt 

i This Law moſt expreſly doth not extend to thoſe that ob: P 

mer Fla 

ed 
ſeri 

mess dirigies , ſhall perſiſt in the Engagement, even till the laft, and then Bi 4 

ne jaw ita ag. Nield to Mercy, there hath been ſome doubt,“ whether BY 4 

pertinent + ins quarter ought to be given to ſuch ; (for they may igno BY de 

ſunt, tus illi perdent, Herod, lib. 1. * Viftor, de Jure Bulli, n. 49, & Go, 5 _ 

\ t 
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rantly maintain with courage a bad cauſe) but in Captives P. & d de Ju- 
and — that yield or deſire to yield, there is no danger. or — 2 ** 
Now that ſuch may be juſtly killed, there muſt be ſome 
antecedent Crime, and that ſuch a one as an equal Judge 
would think aura e. Death 8 w — = _ great _—_ | 
lity ſhewed to the Captives and thoſe that have yielded, „ _. | 
wack yielding on condition of Life not accepted, if 3 
after they were convinced of the Injuſtice of the War, neither do the 
they had nevertheleſs perſiſted with Hatred or Cruelty, if Gods hear the 
they had bloned their Enemies Name with unſufferable PLS of ſup» 
diſgraces, if they had violated their Faith or any Right of they be juſt, 
Nations, as of Ambaſſadors, if they were Fugitives: But 


the Law of Nature admits not Taliation, except againſt The$racuſims 
the very individual perſon that hath offended ; nor doth re accuſed 


it ſuffice that the Enemies are by a fiction conceived to mars —— 
be as it were one Body; tho? otherwiſe by the Laws of and Children 


Nations, and by the Laws of Arms, and at this day of Hycetar, be- 
practiſed, in all Fights, the ſmall Frigates, Ketches, and caſe Hycetar 


Smacks are to obſerve ahd take notice of the Enemies as — 
Fire-Ships, and to watch their Motion, and to do their of Dion. Pla- 


beſt to cut off their Boats, and generally the perſons found tarch,Timon,&+ = 
in them are to be put to death, if taken, and the Veſſel, if not Dien. 
taken, deſtr ved; and the reaſon why the extremity of 
War is uſed to ſuch, is that by how much the Miſchief 

iz the greater by the Act of ſuch Men, if executed, by 

ſo much the Puniſhment is aggravated, if taken, and 
Quarter denied them by the Law of War. 


XIII. Every Captain or Commander upon ſignal or order of In England - 
Battle, or view, or ſight of any Ships of the Enemy, Pirate, bn the Ad- 
v Rebel, er likelibood of Engagement, are to put all things fg dhe Van 
of the Fleet to tack firſt, the Admiral did generally = abroad the Union Flag | 
the flaif on the fore-top-Maſt-head (that was when the Red Flag was not abroad, 
But if the Red-Flag had been abroad; then the fore-top fail was to he lower 
little, and the Union-Flag was to be ſpread from the Cap of the fore-rop-Maf 
downwards. When the Reer of the Fleet was to tack firſt, the Union-Flag was put 
broad on the Flag ſteff of the Mizon-top-Maſt head, upon which two ſignals the 

Ships were to continue the ſame ſignals on their Ships, till the ſame was anſwer- 
td: when the Admiral would have all the Ships to fall into the Order of Battle pre- 
ſcribed at. the Council of War, the Union-Fleg was put on the Mizon Peek of the 
Ainiral's Ship, upon fight of which the Admiral, of the other Squadrons were to 
uſwer it by 3 the like ſignal : when the Aumiral would have the other Squa- 
irons to make more ſail, though himſelf ſhorten ſail, a white Enſign was put on 
the Enſign-ſtaff of the Admirals Ship : Inſtruſtions firſt of May, 1666 but yer fig- 


nals may be altered or changed as often as it ſhall pleaſe the Admiral to think the 
ame neceſſary and convenient. n 


JOY 
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in the Ship in fit poſture for a Fight, as the breaking down the 
| Cabins, clearing of the Ships of all thirgs that may impede the 
oY Soldiers in the preſerving the Sbiv and themſelves, and enda- 
maging the Enemy; and every ſuch Commander or Captain are 
in their un perſons, and according to their place, to hearten 
and encourage the inferisur Officers and common Men to fight 
| tic. 10. Valiamily and couragiouſly, and not to behave themſclves family 
auler the Diſgrace of being caſhiered, and if be or they yield 
to the Enemy, Pirate, or Rebel, or cry for quarter, be er 
they ſo doing, ſhall ſuffer the pams of Death, or ſuch other Pu. 
8 as the Offence ſhall deſerve. Now, though Soldi- 
ers or Mariners have obliged themſelves faithfully to ſerve 
* in the Expedition or Navy; yet that is to be underſtood 
no further than his or their power to do his utmoſt in 
his or their Quality; for though the Obligation tor the 
Service be taken in the ſtricteſt terms of undergoing 
ks death and danger; yet it is to be underſtood always con. 
ditionally as moſt promiſes are, v:2 it the action or paſ- 
ſion may be for that Fleet or Princes advantage, and 
therefore if the Fleet or Squadron is beaten and the Ships 
| are diſabled, and left ſcarce without any to deſend them, 
Lpfus de Mil. now the Sold e s or Mariners remaining can do no more 
Rom |. 2. dial for their Prince than die, which indeed is to do nothing 


5, & 4. And at all, but to ceaſe tor ever from doing any thing either 


. Polybins ex- ? 4 . g b 3 
— the for him or themſelves; in choſe ſtraits therefore it is not 


Oath thus, Ob · repugnant to their Oath called Sacramentum AMAilitare, to 
_ Femperarurus ask quarter or ſtrike, and having beg'd a new Lite and 
1 taken it, they are bound in a new and juſt Obligation of 
Te, ob im. Fidelity to thoſe whom they were bound to kill fe hours 
perateribuy before; neither can the Prince or General expect by vir- 
Juxta virer: tue of their former Obligation o him, they ſhould kill 
_ fuch, ſays any in the place where the quarter was given: However, 
ei Militer pr this Fidelity hath not its inception trom the time of ta 
ed Militer per this Fidelity hath not its inception trom the time of 
| Sacramentum. king quarter; hut when the Battle is over, and that time 
| Which is termed cold blood; for without all controveſie, 
if a Ship be boarded, and quarter is given, yet if whit 
| the Fight laſts, the Perſons Captives can by any poflibr 
"pes lity recover their Liberty and Ship, they may by thc 
Chichley did fo 1-42 of Arm, juſtly acquire the ſame *. Wy” 
aboard the Katherine in bello, Anno 1666. inter Carelam Secundum &. Celſos & Proj" 
tente Dominos Ordines Generales Fæderati Belgii. 1 2 | 
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And ſince impunity is granted to ſuch unfortunate 
Deſerters, yet it muſt be apparently evident and fully pro- 
ved, that they were reduced into a Condition beyond all 
hope in the Battle: and therefore the Foot that forſook 
the Unfortunate Pompey before the Field was loſt, were 
juſtly condemned for the breach of the Roman Diſcipline | 
and Law of Arms : and therefore the Article hath not po- 


ſtively declared death only, but added, or ſuch other 


Puniſhment as the offence ſhall deſerve, which Provifion 
leaves the Action to be juUged and puniſhed by a Council 

of War, who know beſt whar's to be done in caſes of that 
nature; however, 4 baſe or cowardly yielding, or crying 
quarter, is to be puniſhed with death, and that without mercy, 

XIV. The obeying of Orders hath in all Ages been in Xeph. Cyr. 
mighty efteem : Chryſantus, one of Cyrui's Soldiers, being eb. As. 
upon his Enemy, withdrew his Sword, hearing a Retreat 7 & | 
ſounded ; but this comes not from the external Laws of pide in Tit. 
Nations; for as it is lawful to ſeize on the Enemy's Goods, Ships of War. 
ſo likewiſe to kill the Enemy, for by that Law the Ene- 
mies are of no account ; but ſuch obedience proceeds 
from the Military Di cipline of ſeveral Nations. By the . 

Romans it was a Law,noted by Modeſtimus, That whoſo- Leg. deſert. D. 

erer obeyed not his Orders, ſhould he puniſhed with death, # re Mir. 

though the matter ſucceeded well: Now he alſo was ſup- 
poſed not to have obeyed, who out of Order without 
the Command of the General entred into any Fight. For 
if ſuch liberty were lawful, either Stations would be de- 
ſerted, or (licence proceeding) the Army, Fleet, or Squa- 


Liv lib. 7. Man · 
liani Imperia. 


* dron would be engaged in unadviſed Battles, which by all 


means is to be avoided. M. Capello, a Venetian Gentle- . 

man ot an ancient Extraction, having the Charge ot the 2 — of 
guarding of the Venetian Gulph*, met with the Barbary preſerved, and 
Fleet, _ he ſo _— that he burnt and took di- = 7 
vers of them; among the reſt the Admiral Galley of Alg ier, g 
(a Veſſel of vaſt bigneſs which he brought — * — — | 
and ſhe remains at this day a Trophy in the Arſenal of Ve- line as much 
nice; the Service, although Noble and Honourable, and 5 may be;and 


uch as brought renown to the Republick, yer in regard mo they 


ſome of the Enemy, yet muſt they not purſue a ſmall number, before the main of 
the Enemy be beaten or run. Nor ought they in chaſing, chaſe beyond ſight of the 
Flag, and at night all chaſing Ships ate to return te the Flag. Ir. 22 23. in May 
1, 1666, * Hiſtory of the Republick of Venice, ſol. 170, 171. 

| 1c 
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it was an Action exceeding his Commiſſion, he was ad- 
judged to puniſhment: (but his great Merit and Alliance 

preſerved his Life) ſuch an exact Obedience that Signor 
— © expectsto be paid to her Orders, be the Succeſs never 
| #rtic, 11. glorious. And by the Eleventh Article, Every Captain, 
| Commander, and other Officer, Seaman oz Saldier of 
any Ship, Frigate, oz Uellel of War, are duly to obſerve 
the Commands of the Admiral oz other his Superioz, 0 
Commander of any Squadzon, as well koz the aſlault- 
ing and ſetting upon any Flat, Squadzon, o2 Ships of 
the Enemp, Pirate oz Rebels, oz jopning Battle with u 
them, oz making. defence againſt them, as all other the ni 
ommands of rhe Admiral. oz other his Superioꝛ Com: of 
- mander, the diſobeying of which ſubjects him to the w 
pains of Death, or ſuch other Puniſhment as the quality 
odr neglect of his Offence ſhall deſerve. 
Artis. 12. XV. Again, Eveiy Captain and all other Officers, 
Mariners and Soldiers of every Ship, Frigate, oz Vel⸗ 
ſel of War, ſpall not in time of any Fight 02 Engagement 
withdzaw oz kep back; but on the other hand, they are 
to come into the Battle, and engage, and do their utmoſt 
- © endeavcair to take, fire, kill, and endamage the Enemy, 
Pirate oz Rebel; and a(t and relieve all other his Con. 
. federate Ships; and if they ſhall pzove Cowards, they 
are to be dealt with as Cowards ought by the Law of 
Arms, which is to ſuffer Death: But circumſtances of 
things may make alteration of Matters, therefore there 
is added other puniſhment, as the circumſtance of the 
Offence ſhall deſerve, or a Cour: Marſhal think fir. By the 
word Captain the General or Admiral is not included, but 

„ all Hag-Officert and others under them, are within the 

- milite unius purview of the Statute by the denomination of the word 
— oO Captain, &C. and the Reaſon wherefore ſuch Comman- 
rum p ricalum : ders in Chief are not within the Law, is, becauſe the Wea- 
umu homo plu- pon of a General is his Truncheon, but of all other Offi- 
ris fuit quamw- cers is the Sword; a General is only to command, and the 
niverſs civjtas. reſt to execute, for in the latter is the danger only of ons 
CO I Man's life, but in the firſt is the hazard of all; therefore by 

it renſilivn, the Law of Arms no General or Admiral in Chief ought to 


3 expoſe their Perſon to apparent Peril, but incaſe of a gc. 


Jed inſpefforem ſi pugne gereret ; puguantem enim corpore nil magni efficeree, fi werd 
dani accepertt , omnez ſe perditurum ques ſecums haberet, poo ap 74. 3 
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neral Overthrow and manifeſt Defeat. Peter Capponi, the 3 
Famous General for the Horentines beſieging Soians, and 
encamping on the River Caſina, being in a Place of dan- 3 * 
er, extreamly induſtrious about planting his Battery, was an 
oe with a Harquebuſs, immediately upon which theSiege 
was raiſed ; yet on the other hand, let it be examined 
where any famous Battle hath been obtained, and the 
ſame was not got, not only by the Conduct, but likewiſe | 
by the ſingle and perſonal Courage of the General. | 
There are ſome offices to be done, even to them from 
whom you have received an injury; for revenge and 11. 4 
niſhmene muſt have a meaſure; and therefore the Iſſues N 
of the Roman Wars were either mild or neceſſary: now Cicers Offc. , 
when killing is juſt in a juſt War, according to internal & 2. 
Juſtice, may be known by examining the cauſes or end of 
the War, which may be for the Conſervation of Life and Gretivs ds fart 
Members, and the keeping and acquiring of things uſe. Bei ac Putin 
ful unto Life; now in the aſſaulting of Ships, ic happens! "+ 2. J. . 
that one is ſlain on purpoſe or without purpoſe; on pur- 
poſe can no man be ſlain juſtly, unleſs either for juſt pu- 
niſnment, as without it we cannot protect and defend our 
Life, Goods, and Country, &c. That ſuch puniſhment 
may be juſt, it is neceſſary that he who is ſlain have of- 
tended, and that ſo much as may be avenged with the 
niſhment of Death in the Sentence of an equal Judge. 
ow we muſt note, between full Injury and meer Mis- Miſcricerdis 
fortune often interedes ſome mean, which is as it were 2 2 
compoſed of both, ſo that it can neither be called the likerath fans 
act of one knowing and willing, nor meerly the act of i mal? agic, 
one ignorant or me 1 vam infalix, ſed 
This Diſtinction by Tbemiſtius is fully illuſtrated : Tow er Hoo 
bave made a N betwixt an Injury, a Fault, and a Savin — of 
Misfortune ; although you neither ſtudy Plato, nor read Ari- Demvftbenes ; 
[totle, yer you put their Doctrine in practice; for you have Wemuſt ſhew 
not thought them worthy of equal puniſhment, who from the 2 u» lg 
beginning perſwaded the War, and who after ward were carried 3 5 
with the ſtream, and who at laſt ſubmitted to bim, that new their own 
ſeemed to have the big beſt power ;, the firſt you condemned, the Deeds, have 
next you chaſtiſed, j Ia you pitied. Moſt certain, to made miſera- 
pare Captives or Priſoners of War, is a command of de. 
goodneſsand equity; and in Hiſtories they are often com- 
mended, who when too great a number prove burdenſome 
or 
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" Scipio Ei- Or dangerous, choſe rather to let them all go than to ſtay 

. lianus at the them, or detain them, though for Ranſoms; as in the laſt - 
,Overthrow of Hemiſh Wars with England. Sofor the ſame cauſes, they 


Sort hege 


Adam thee that ſtrike or yield up themſelves are not to be ſlain, 
they ſhould (though there is no Proviſion made by Covenant) In 
fly tharwould. Towns beſieged it was obſerved by the Romans, before. 
Polybius, vide the Ram had ſmitten the Wall; Czſar * denounceth to 
"4 Annal. the Adaztici, he would ſave their City, if before the Ram 
Vide Seren had touched the Wall, they yielded ; which is ſtill in uſe 
in reb. Franc. 1, in weak Places, before the great Guns are fired; in ſtrong | 
& Hen 2. Places, before an Aſſault is made upon the Walls T; and 


 Thueyd. lib. 3. at Sea, by firing one or two Guns, or hanging ont the 


| | 
* 7 ; 
| N 04 3 bloody Flag, according as the Inſtructions are; however 
I Dinant in till there be an abſolute yielding or quarter cryed, by the 
Germany be- Law of Arms, as well as by the above mentioned Article, F 
\ Cn 57 every Commander and Soldier is to do his utmoſt to 
Town was take, fire, kill. and endamage the Enemy, or whatſo- 
_ razed j and ever may tend thereunto. Be! j 
burnt, and the Priſoners all put to Death. Vide Phil. Comin. lib. 1. cop. 1. f 
XVI. By the Law of Arms, he deſerves puniſhment who 1 
doth not keep off force that is offered to his fellow Sol- 
dier; and though it hath been conceived, if there be ma. by 
nifeft danger, that he is not bound to come in to his Re. þ 
lief; for ſuch Commander may prefer the lives in his h 
I will defend own Ship before thoſe in another, yet that ſuffices not; , 
my 8 for every Soldier by the Law of Arms, is not only bound 1 
. oa, own to defend, but allo to aſſiſt and relieve his Companion: 10 
Blood, and now Companions are in two reſpects, either thoſe that 10 
portake in his are in actual ſervice with ſuch Soldiers, or thoſe that th 
* Senec. are not, but only committed to their Protection or Con- 
D voy, which are to be defended and guarded at the ſame ay 
Artic. 13, Peril and charge that a fellow Soldier is; and therefore 74 
All Ships that are committed to Convoy and Guard, The! Il - 
are diligentiy and carefully ro be attended upon without k | 
delay, acco2ding to their Ynftrunions, in that beholf : . 
And whoſoever ſhall be faulty therein , and ſhall not 15 
kaithkully perkoꝛm the (Came, and defend the Ships and th 
Gods in their ,Convoy without either diverting to other f 
parts oz occaſions, oz refuſing oz neglecting to fight in _ 
their defence, if they be ſet upon 92 aſſailed, oz running 1 
away cowardly, and lubmirring thoſe in their Convoy fs 
2 Fon - hojard WW o8 
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hazard and peril, oz ſhall demand oz exact any Money ox 
other reward krom any Merchant oꝛ Maſter, koz convey- 
ing of any ſuch Ships oz other UMellels belonging to Bis 
Majeſty's Subjetts, ſhall be condemned to make repara - 
tion of the damage to the Merchants, owners, oz others, 
as the Court of admiralty ſhall adſuge, and alſo be pu- 
niſyed criminally accozding to the quality of their offen⸗ 
ces, be it by pains of death oz other puniſhment, ac toꝛd · 
ing as ſhall bz adjudged fic by that Court Marchal. | 

Protection of Convoys by the Laws of Nations is of a 
great utility to a Kingdom or State; therefore when vio- 
lence'is offered to thoſe Ships under Convoy, they are not 


Etiam bujus rei 
in feris imago 


{aid to be done to them, but to thoſe Ships of War under in Adulteræ 


whoſe Guard they paſs; and therefore when violence is 
offered to ſuch, publick revenge is let in, according to 
that of Tacitus, He ſhould provide for their ſecurity by a juſt 
revenge. Now that ſuch Ships may not ſuffer wrong from 
ſuch Invaders, two ways may be taken by the Convoys 2 
firſt, by deſtroying him or them that ſhall have attempted 
and committed any Hoſtile a& againſt any thing under 
their protection: ſecondly, by all ways imaginable endea- 
your the weakning his or their Force, that he or they may 
not be able to do any other or further hurt; therefore 
there is no doubt hut vindication to theſe ends is within 
the bounds of Equity, though this is no more than pri- 
tate; yet if we reſpect the bare Law of Nature, abſtra& ' 
from Laws Divine and Humane, and from all not neceſ- 
ſary accidents to things, it is not unlawful whether the 
latisfaction or revenge is taken by the Convoy Ships 
themſelves or the wronged ones under his or their Guard 
and Protection, ſeeing it is conſentaneous to Nature, that 
man ſhould receive aid from man; and in this ſenſe may 
de admitted that ſaying of Cicero, the Law ef Nature 
is that which comes not from opinion, but innate vertue: 
Among the examples of it is placed Vindication, which he 
oppoſes to favour, and that none might doubt how much 
he would have underſtood by that name, he defines Vin- 
lication, whereby, by defending or revenging, we keep off | 
force and contumely from us and ours, who ought to be dear 
unto us, and whereby we puniſh Hence. | 
Now thoſe Ships that are not under Convoy, but in : 
biged in fight, are faithfully * be relieved; CNT 
| ore 


Hit Nor. 8. 1 6. 
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fore if a Squadron ſhall happen to be over-charged and 
diſtreſſed, the next Squadron or Ships are to make to- 


| wards their relief and affiſtance upon a ſignal given them; 


which is generally given in the Admirals Squadron by a 
Pendant onthe fore-top-Maſt head of any Flag Ship; in 
the Vice- Admirals Squadron or he that commands in 
Chief in the ſecond place, a Pendant on the main top. 
Maſt head, and the Reer- Admirals Squadron the like : but 

_ theſe ſignals ſometimes change, according to the wiſdom 
and reſolution of the Admiral. Again, Ships that are dif. 
abled by loſs of Maſts, ſhot under water, or the like, ſo as 


they be in danger of ſinking or taking the diſtreſſed Ships 


generally make a ſign by waft of their Jack and Enns, 
and thoſe next to them are bound to their relief; but 

this does not always hold place: for if the diſtreſſed Ship 
is not in probability of ſinking, or otherwiſe encompaſſed 
with the Enemy, the reliever is not to ſtay under pretence 
of ſecuring them, but dught to follow his Leader and the 
Battle, leaving ſuch lame Ships to the Stern-moſt of the 
Fleet, it being an undoubted Maxim, Tbat nothing but 
beating the Body of the Enemy can eſfectually ſecure ſuch diſ- 


 abled Ships. 


XVII. It is not enough that men behave themſelves 
valiantly in the beating of an Enemy, for that is not all, 
but the reducing of them into a condition to render right 
either for damage done, or to render that which is right; 
which cannot well be done without bringing him to exi- 
gences and ſtraits; and therefore if the Enemy, Pirate, or 
Rebel be beaten, None, neither thzough cowardi ze, ne- 


But that is to Eligente, 02 dilaffection, ought to fozbear the purſuit, and 


be underſtood thole of them flying, noz oughr ſuch either through 


as in the XII. cowardize, negligence, oz diſaffecion, fobear the aſlifting 
8 of a known friend in view, to their utmoſt power, the 


breach of which ſubjects the offenders to the pains of 


death, or at leaſt ſuch puniſhment as a Court Marſhal hall 
think it. ie” 


| Empires are got by Arms, and propagated by Victory; 

and by the Laws of War, they that have overcome, ſhould 
govern thoſe they have ſubdued. Hence it is, that Ger. 
nerals having compleated a Conquelt in a juſt War, 

in chaſe or otherwiſe have taken the Ships or goods of 
the Enemy, have abſolute power over the; 


ves, Eſtates, 
Ships 
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Ships and things that the force of Arms have acqui- 
red by the Laws of —— | SES. i 
But yet in ſuch Conqueſts where the reeking Sword d 
knows no Law, that is, they are done imp, without 3 
puniſhment, (becauſe co- active Judges do grant them 


- . 
. 
. 


their authority) yet ſuch power may be exorbitant from Tecit.3. . 


that Rule of Right called Virtue; and though by the * a ri 
Law of Way Captives may be ſlain, yet what Law for- quim defies } 
bids not, modeſty prohibits to be done. Hence it is that crant. 
Generals do often reſtrain that power of killing; for 
though ſuch Priſoners of War do fight for the mainte- 
nance of an unjuſt cauſe, and although the War is begun 
by a ſolemn manner; yet all acts that have their riſe from 
thence, are unjuſt by internal injuſtice, ſo that they who ; 
knowingly do perſiſt in fighting *, yer ought they not al- * Cet. de Jwe 
ways to be ſlain, according to that of Seneca: Cruel are ou w 4 3. 
they, ſays he t, 3 hat have cauſe of puniſhment, but have no f 24 Clam, © 
meaſure. For he that in puniſhing goes further than is cop. 4. 
meet, is the ſecond author of injury; and the principal 
reaſon” why mercy is often ſhewed, is for that Souldiers 
of Fortune offend not out of any hatred or cruelty, but 
out of duty. | | 

XVIII. Again, Generals in the meaſure of killing, look 
commonly no further than the deſtruction of thoſe who 
by force of Arms oppoſe them ; and though Ships or Ci- 
ties are taken by aſſault, the which by the Laws of War 
ſubjects every individual to the mercy of the Conquerour, 
yet Children, Women, Old Men, Prieſts, Scholars, and 
Husbandmen are to be ſpared ; the fuſt by the Law of 2855 
Nature, according to that of Camrillas: We have Arms, In. VitaCanille, 
lays he, not againſ# that age which even in taking Cities is L. lil. , Ig. 
ſared, but againſt armed men, and this is the Law of Arm 
amongſt good men; by which we are to note, thatby the 
words good Men, as is obſerved, we mean the Law of Na - Se dt Jr 
ture for ltriatly by the Law of Arms the ſlayers of Belli & Pacis, 
them are without puniſhment. | W 


| 
| 
| 
| 
| 
| | who obſerves 
be foundout againſt men of mature age but againſt Infants; 


tha manypretences 
— foi can Sud neckinges £7 being clearly innocents; 


Now that which hath always place in Children that 
tare not attained the uſe of Realon. for the moſt part pre- 
nals with Women; that is, _ they have commirted 

2 | fome 
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ſomething peculiarly to be avenged, or do uſurp manly 
Atta is bis Offices, as flinging of ſtones from the Walls, pouring 
I tes. fil. down burning Pitch, Brimſtone, and the like bitumi 
AIeimin. fol. down burning Pitch, Brimſtone, and the like iy = 
47. ſtuff, firing of Guns, and the like; for it is a Sex that | 
ba bath nothing to do with the Sword, that are capable of | 
; that clemency. - © ee, i 
Popis walls The like for Old men, who, Papinjus obſerves, are 
wielsbilis armis not to be ſlain; ſo for Miniſters of Sacred things, even | 
rurbs ſenes. Barbarous Nations have had them in reverence and pre. 
Vic. P. low. ſervation; as the Philiſtins, enemies of the Fews, did tothe x 
| 3 8 College of Prophets, to whom they did no harm: and with t 
f thoſe Prieſts are juſtly equalled in this reſpect, they tha Ml » 
have chole a like kind of life, as Monks and Penitent, Wl © 
whom therefore as well as Prieſts, the Canons following in 1 
Lord Coke's natural equity will have ſpared *: to theſe are deſervedly Pp 
Comm. on zo. added thoſe that give themſelves to the ſtudy of 0 
ae fs Learning and Sciences uſeful to Mankind, be it in Un- li 
d. ae i ge  Verſities, or other publick Schools or Colleges: But yet if fil © 
& Pace. any of theſe be taken in actual Service they then may b. 
receive the common Fate of others. So our King Richard v 
the Firſt having taken the Martial Biſhop of Beauwai: Pri- WM 
ſoner, received a Letter from the Pope, that he ſhould 
no longer detain in Cuſtody his dear Son; the King ſent Ml & 
the Pope back the Armour wherein he was taken, with be 
the words of Jacob's Sons to their Father, See whether or Ml to 
no this be the Coat of thy Son. | ſer 
me To theſe are added Tradeſmen, ſo likewiſe Merchants, 4. 
que res pig. Which is not only to be underſtood of them that ſtay for Wil 
vide 2 Indi: à time in the Enemies Quarters, (but of perpetua Sub- H. 
fol. 58, & Nin. jects) for their life hath nothing to do with Arms, and to: 
21 E 1. coram under that name are alſo contained other Workmen and u 
Rege Rot. 127. Artificers, Whoſe gain loves not War, but Peace. pub 
Again, Captives and thoſe that yield are not to be 
De Benefic. 5. ſlain, for to ſpare ſuch is a command of goodneſs and equi 5 
cf. 18. ty, lays Seneca; however it may ſo come to paſs, tha Bil ** 
| though the Military power may exempt a Priſoner of 
War trom the execution of the Sword, yet it may be out Ml _ / 
of their power to exempt or diſcharge a Delinquent o 
Traitor from the execution of the Magiſtrate, as if he 
Fleet were prepared, and the War principally begun for 
the ſuppreſſion of ſuch ; and the reaſon of this is, if it 1 
ſhould be in the power of one Souldier, Who tan Ti. K 
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tor Priſoner upon ſuch terms, it would pari ratione be in 
the power of all to pardon; not that the Article hath no 
effect, for the Traitor is by that freed from the immediate es. 
be in aperto prælio, methinks abſolute Pardon is implicitly gr in pri- 
in the contract; however this is undeniable, that having I redigir 
ielded himſelf Priſoner of War, if he eſcape, he for ever 1 
oſes the benefit of the promiſe. Nor are Hoſtages to be WR 
deſtroyed, according to that of Scipio, who ſaid : He would Zi. Ib 28. 
not ſhew bis diſpleaſure on harmleſs HofFages, but upon thoſe Theſame ſaich 
that bad rewolted, and that he would not take revenge of the Jullan in Nice- 
unarmed, but the armed Enemy. Tis very true by the Law 2 
of Arms, if the Contract be broke for which they became 
Hoſtages, they may be lain, that is, the ſlayer is without 
puniſhment : but yet ſome conceivethe ſlayer is not with- . — Jars 
out ſin, for that no ſuch Contract can take away any mans 1;z, 3. . 
life, that is, I ſuppoſe an Innocent's life; but without 
controverſie, if thoſe that become Hoſtage be or were 
before in the number of grievous Deliquents, or if after- 
wards he hath broken his Faith given by him in a great 
matter, the puniſhment of ſuch may be free from injury. 
XIX. Where Offences are of that nature as they may 
ſeem worthy of death, as mutiny, and the like, Cc. it will 
be a point of mercy, becauſe of the multicude of them, 
to remit extreme right, according to that of Seneca: The © * on 
ſeverity of 4 General ſhews it ſelf againſt particulars, but par- 
don is neceſſary when the whole Army is revolting : what takes ulium oft Magis 
may anger from a wiſe man? the multitude of Tranſgreſſors. monendo quam 
Hence it was, that caſting of * Lots was introduced that 2/2914 : ſic c. 


nd i too many might not be ſubjected to puniſhment. 5 
md e eccantium, ſeveritas autem exercenda ef} in peccata paucorum. Vide ailium de Pace, 


Publ. lib, 11, cap. 9. 36. * ide Grot. lib. 3. cap. 11.5. 17. 


— » 
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2 de Ira cap. ro. 


Taz 


quis However all Na tions have generally made it a ſtanding t Lider de Ju- 
hat Rule in the puniſhment of Mutineers, as near as poſſible, IO 1 55. 
r of I hunt out the Authors, and make them examples f. ds 


ont And therefore by the 15. Article, It any man at any“ 45: 
or Ml ume, when Service oz Action in commanded, ſhall pꝛe⸗ 

the (ume to ſtop 02 put beckwarts 0: diſcourage the ſaid Ser- 

tor dite and Action. by pzerence:f Arrears of wages oz vpn 

u metence of wages whatſoever , they are to (uffer 

rü: kath; and indeed the fame ought to be without mere, 


cor ll M 3 by 


execution of the Sword: ſure it is, that if the yielding Libertinum 3 iS 
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by how much the more they may raiſe a Mutiny at a time 
when there is nothing expected but Action and the ſhew. 
1 ing the moſt obſequious duty that — may be; the 
1 breach of which may occaſion the damage of the whole 
| © Fleet, and being of ſuch dangerous conſequence, ought 
- ſeverely to be puniſhed. Guſtavus Adolphus upon his firſt 
| entrance into Germany, perceivinghow that many Women 
1 followed his Souldiers, ſome being their Wives, and ſome 
| | wanting nothing to make them ſo but Marriage, yet moſt 
| paſting for their Landreſſes, (though commonly defiling 
more than they waſh the King coming to a great River, 
after his Men and the Waggons were paſſed over, cauſed 
the Bridge to be broken down hoping ſo to be ride of thele 
feminine impediments; but they on a ſudden lift up a 
panick ſhriek which pierced the Skies, and the Souldiers 
hearts on the other fide of the River, who inſtantly fell 
into mutiny, vowing not to ſtir a foot furcher except 
with Baggage, and that the Women- might be ferched 
over which was done accordingly ;- for the King finding 
this ill humour ſo generally diſperſed in his men, that 
it was dangerous to purge it all at once, ſmiled out his 
anger for the preſent, and permitted what he could not 
amend. So likewiſe the utrering of any words ol Seditlon 
02 Mutinp, oz the endeavour ing to make any Mutinous 
ll ; | Allemblies upon any pꝛerence whatſoever, is made death: 
1 Artie. 34. And the very Concealers of any traiterous and mutinous 
\ : | prattices, deſigns, 82 w02ds, oz any wozds ſpoken by any 
to the p2eſudice of His Wajeſty oz Government, oz any 
wozds, p2attices, 02 deſigns tending to the hindzante of 
| EY the Service, and ſhall nor reveal them, ſubjeck them to 
| | ſuch pains and puniſhments as a Court Marchal tall 
think fit. And whereas in any of the offences commit- 
ted againſt any of the Articles for the Government of any 
of His Majefties Ships of War, within the narrow Seas, 
wherein the pains of death are to be inflicted, execution 
of ſuch Sentence ought not to be made without leave of 
the Lord Admiral ; this of Mutiny is totally excepted, lor 
ſuch may be executed immediately. 6 
XX It is not lawful for Princes or States to make of 
R Enemies Traitors, or cauſe them to deſert the Set- 
ll £2297 vice of their Prince, or to bring over their Ships, Ordi 


. 3. 6 1.8. Nance, Proviſions or Arms; for as it is not lawtul e 
BY " Subje 


Artic. 19. 


Aviic. 20. 


Subject to do the ſame, ſo neither to tempt him; for ne 

that gives a cauſe of ſinning to another, fins alſo himſelf; 

but if a man will voluntarily without any other impulſe 5 
than his own, bring over the Ships or Armies, or deſerts r. an, 
the Service of his Prince to ſerve another, this, though a D.de acqu. dow. 
fault in the deſerter, is not in the receiver: We receive a Nen excerp. 
Fugitive by the Law of War (ſaith * Celſus) that is, it is not fa et. 
againſt the Law of War to admit him, who having deſerted his For idem mos 
Princes part, elected his Enemies; nor are ſuch to be ren: docer. : 
dred, except it ſhall be agreed as in the Peace of f Lewis t Phil. Comin. 
the Eleventh: However ſuch ſort of Gameſters, if caught“ + ccf. 12. 
are to be ſeverely puniſhed ;, and therefore it is provided, 

That if any Sea-Captain, Dificer, oz Seaman ſhall betray 4-cic. 16. 

his truſt, o2 turn to the Enemp, Pirate o2 Rebel, oz run. 

away with their Ship oz Ozdnance, Ammanition 02 Pꝛo - 
villon, to the weakening of the Service oz yield rhe lame . 
up to the Enemy, Pirate oz Rebel, they ſhall be puniſhed | 
with death; ſo likewiſe, Ik any ſhall deſert the ler vice 47tic. 17. 

oz the Employment, which they are in on Shipboazd, oz 

ſhall run away oz entice any other (o to do, they are ſub. 

ject to the like pain ok death. And by the Law of Nati- Trtal. Apel. 
ons, ſuch deſerters that run away from their Colours or 9: c q4ndo li- 


Fleet before Peace proclaimed and concluded, all per- , 7 7%: 


ſons of that Prince from whom they fled, have a right —_— 
indulged to them to execute publick revenge. | omnis 4vme min 


be. Vide Grot. lib. 1. cap. 5. Vide Hetly Rep. 235. 1H, 7.cap. 1. 3 H. 8. cap. 5. 


XXI. By the Laws of Nations, Spies may be ſent to Liv. I. 2. e. 3. 
view and ſurvey the Enemies Force, Fleet, ftation, and 8. wn) wg - 
make diſcovery of whatſoever may give advantage to the ev "_— 
perſons ſending, as is mentioned * but being de- 


prehended they are put to death; and therefore it any tie. 18. 


perſon ſhall come from oz be found in the nature of Spies, 
to bzing any leduting Letters oz Mellages from any Ene · 
my oz Rebel, oz ſhall attempt 02 endeavour to cozrupt any 
Captain, Dicer, Mariner, oz other of the Navyoꝛ Fler, 
to betray his oz their tcuſt. oz pſeld up any Ship oz Am- 
munition, oꝛ turn to the Enemy oz Rebel, he ſhall be pu- 
XXII. Souldiers-and Mariners owe all reſpe tan d duty 

totheirSuperior Officers; and therefore when they are 

in anger, they ought to avoid them: bur above all not tio 


M 4 qual» 
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quarrel with, or give them any provoking language: and 
therefore by the Law of Arms, a Soldier who hath reſiſt. 
ed his Captain, willing to chaſtiſe him, if he hath laid 


184 


r mint D laid violent hands upon his Captain, he dies : * And by 
Jus Leg militar, the Laws of England, it any perſon ſhall preſume toquar- 
ep. 15, rel with his Superior Officer, he ſhall ſuffer ſevere puniſh. 


ä wife as ſhall adj 
| tic. ar; fate f a Court Marſhal ſhall adjudge the matter to de- 
juſt cauſe of complaint, as that their victuals or proviſions 
are not good, yet muſt they not mutiny or rebel, where- 

by to diſtract or confound the whole Crew, but muſt make 

a civil and humble addreſs to their Commander, that the 

ſame may be amended; and if the caſe be ſuch, that the 
Bacen'sMaxim Commander cannot redreſs the fame, by going to Port 
fol: 17. Privi. to ſupply the exigencies, without detriment of the Fleet 
legium non da- (as if ready to engage, or the like) they muſt like Men and 
let contra rem- Soldiers bear with the extremity, conſidering that it is 
publicam., better that ſome men ſhould periſh, nay, the whole Crew 
| in one Ship, than the whole Fleet; nay, perhaps the 
whole Kingdom be deſt oyed: And therefore if, any in 
the Fleet find cauſeof complaint of the unwholſomneſs of 
bis Uictuals, oz upon other ju gzound, he ſhall quietly 
make the ſame known to his Superioz, oz Captain, oz 
Commander in Chiek, as the occaſion may deſerve, that 
ſuch p2eſent remedy may be had, as the matter may re- 
qulre; and the ſaid Super io; 02 Commander is to caule 


Attic. 22. 


perion upon any ſuch or other pretence ſhall privately at- 
tempt to ſtir up any diſturbance, upon pain of ſuch ſe- 
"me "pn; as a Court Marſhail ſhall think fit to 
XXIV. And as the Law doth provide that there be 
no waſte ez (poll of the Kings pꝛoviſion, oz imbezlement 
ot the lame; ſo likewiſe that care be taken, the Ships of 
War neither through negligence oz wilfulneſs be ſkrand⸗ 
id, ſplit oꝛ ha zar ded, upon ſevere penalties. In Fights and 
when great Fleets are out, there are generally inſtructions 
appointed for all Maſters, Pilots, Ketehes, Hoyer, and 
Smacks, who are to attend the Fleet, and to give them 
ret 12 1 : '' 5 - RN 


Artic. 24. 


ment; and if he ſtrikes him ſhall ſuffer death, or other. 


XXIII. And though Mariners and Souldiers may have 


the ſame to be pꝛeſentlp remedied acco2dingly ; but no 


hold on his Rod, is caſhier'd, if he purpoſely break it, oo 
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notice of the Roads, Coaſts, Sands, Rocks, and the like, 
and they have particular Stations allotted them, and 4 act 
Orders given, that if they ſhall find leſs Water than ſuch * 
a proportion, they then give a ſignal as they are direct- 
ed to give, and continue their ſignal till they are anſwer- 
ed from the Capital Ships. 83 

But in time of Fight they generally lay away their 
head from the Fleet, and keep their lead; and if they 
meet with ſuch a proportion of Water as is within their 
Directions, they are to give ſuch ſignal as they receive 
Orders for, and ſtand off f from the danger; but the wil- tic. 27. 
ful burning of any Ship 02 Magazine⸗ſtoze of Powder, | 
Ship:boat, Ketch, Bop, oz Ueſſel, oz Tackle, oz Fur- 
nlture thereunto belonging, not appertaſning to an Ene- 
my 02 Kebel, ſhall be puniſhed with death. Ep 

XXV. There are other faults often committed by the 
Crew, the which the Law does puniſh,as a quarrelling on 
Siip board; uling pꝛovobing ſpeeches tending to make . 23. 
quarrel az diſturbance , Wurthers, wilkul killing of any -cic. 28. 
Man, Robbery, Theft, and the unnarural Sin of So. Stic. 29. 
domy and Buggary, committed with Man oz Beaſt : all 
which, and all other Faults and Miſdemeanours are pu- 
niſhed with Death,or according to the Laws and Cuſtoms 
in ſuch caſes uſed at Sea; and when any perſohs have Stic. 33. 
committed any of the Offences particularly mentioned 
in the Statute of 13 Car. 2. Cap. 9. and contained in the 
Articles or. any others, and for the which they ſhall be | 
committed, the Pzoboſt Marſhal is to take them into tit. zi. 
cuſtody, and not ſaffer. them to eſcape, and all Officers 
and Seamen are to be aiding and afliſting to Officers for 
the detecting and apprehending of Offenders. | 

Touching the Puniſhments that the Roman Generals 
uſed to their Soldiers, when they were at a Court 
found faulty, they were commonly proportioned accord- 
ing to the offence committed: Sometimes they were eaſie, 

which fort were thoſe which only branded the Soldier 
with diſgrace ; others were thoſe that came heavy on the 
Perſon or Body. To the firſt belonged a ſhameful aiſcharg- NY 
ing or caſhiering a Mariner or Soldier from the Army, Jevminioſs 
and pony lookt on as a matter of — diſgrace, which . . 
Puniſhment remains at this day for offences as well in Eng- | 
lud, as in moſt parts. A ſecond was by ſtopping 1 oo | 

3 ay 3 
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= - e ſuch Soldiers which ſuffered this kind of mulg, 
| eee. were ſaid to be Are diruti, for that es illud diruebatur 
ON in fiſcum, non in Militis ſacculum ; the which is and may 
Reg _ * t this day be inflicted, eſpecially on ſuch as ſhall wilfully. 
| ſpoil their Arms, and for the like ſort of offences. A third 
Cenfis Hoftaris, ws 4 Sentence enjoyned on a Soldier to reſign up his 
4x Spear; for as thoſe which had atchieved any Noble AR, 
| were for their greater Honour Hafa pura donati, ſo others 
for their greater difgrace were inforced to reſign up that 
Military Weapon of Honour. A fourth fort of puniſh- 
ment was, that the whole Cobort, which had loſt their 
Banners or Standards, either in the Fields or at Sea, were 
inforced to eat nothing but Barley-bread, being deprived 
of their allowance in Wheat, and every Centurion in that 
Cohort had his Soldiers Belt or Girdle taken from him, 
which was no leſs diſgrace among them than the degra- 
ding (among us) one of the Order of the Garter : tor petty 
- _ - Faults they generally made them ſtand bare- footed betore 
Goodein Antiq. the General”s Pavilion, with long Poles of ten Foot in 
Nn length in their hands, and ſometimes in the fight of the 
; other Soldiers to walk up and down with Turff; on their. 
Necks, and ſometimes carrying a Beam like a Fork upon 
their Shoulders round che Town. The laſt of their Pu- 
niſhments was, the opening of a Vein or letting them 
Blood in one of their Arms, which generally was in- 

flicted on them who were too hot and bold. | 

The great Judgments, were to be beaten with R 

which was generally inflited on thoſe who had not dit- 
charged their Office, in the ſending about that Table cal- 
- ted Teffera, wherein the Watch ward was written, or 
_ thoſe who had ſtoln any thing fiom-the Camp, or that 
had forſaken to keep Watch, or thoſe chat had born any 
falſe Witneſs againft their Fellows, or had abuſed their 
Bodies by Women, or thoſe that had been punithed thrice 
UN 4+ mil. for the ſame Fault, ſometimes they were ſold for Bond. 
Row. lib. 5. ſlaves, beheaded and hanged. But the laſt which was in 
N. 18. their Mutinies, the puniſhment fell either ro Lots, as the 
tenth, twentieth, and ſometimes the hundtedth Man, 
| who were puniſhed with Cudgelling ; and with theſe 
. Pubviſhments thoſe in England have a very near affinit), 


as cleanſing the Ship, loſing Pay, ducking in the Water, 8 
beaten at the Capſons head, hoiſfed up the main Yard end 5, 


, wich 
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Ab their Back; hanged, and ſhot to Death, 
and the li | | | 
XXVI. The Admiral may grant Commiſſions to inſe- 
riour Vice- Admirals or Commanders in Chief of Squa- 
dron of Ships, to aſſemble Court Marſhals, confilting of 
Commanders and Captains, for the Trial and Execution of 
any of the Offences or Miſdemeanours which ſhall be 
committed at Sea; but if one be attainted before them, 374. 6. fel. 
tze ſame works no corruption of Blood or forfeiture of + 5: 
Lands, nor can they try any Perſon that is not in actual 
Service and Pay in His Majeſty”: Fleet and Ships of War. 4 | 
But in no caſe where there is Sentence of Death can the 3 ch. *: | 
Execution of the ſame be without leave of the Lord 44. | 
miral, if the ſame be committed within the narrow Seas; | 
yet this does not extend to Mutiny, for there in that 
caſe the party may be executed preſently. _.* - 
All Offences committed in any Me 7 beyond the | 
narrow Seas where Sentence of Death ſhall be given 7... 
on any of the aforeſaid Offences, Execution cannot be 3 
awaided nor done, but by the Order of the Comman- = 
der in Chief of that Fleet or Squadron, wherein Sen- 
iI. The Jadge Adrocate hath power zen by 
XXVII. The Judge Advocate hath power given 
the words of the 5 55 to adminiſter an Gach in order 
to the Examination or Trial of any of the Offences men- 
tioned in the Statute of 13 Car. 2. Cap. 9. and in his ab- 
ſence the Court Marſhal hath power to appoint any other 
perſon to adminiſter an Oath to the ſame purpoſe. This 
Statute enlarges not the Power and Juriſdiction of the Ad- 
miral any further than only to the above-mentioned Of- 
ſences in „ whatſoever, but leaves his Authority 
as it was before the making of this Statute. Nor does it 
zire the Admiral any other or 33 to inquire 
or" and pariſh any of the above · mentioned Offences, unleſs 
nde lame be done upon the main Sea, or in Ships or Vef- 
"1c Les being and hovering in the main Stream of great Ri- 
Ian, ber only beneath che Bridges of the fame Rivers nig 
nee BY do the Seas, within the Juriſdiction of the Admiralty, 1 R. 2, cg. 3. 
nit), f 
aters 
| end 
with 


. 
= as 
$ | | 
Oo . 
- 
- 


= So S 2. Graz 


and in no other. place whatſoever. 


XXVIIL As Soldiers and Mariners for the Honour and 
Sifery of the Realm, do daily expole their lires and limbs, 
lo the Realm hath likewiſs provided for them, in — 
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| 27 43 Hi. they ſurvive and ſhould prove diſabled or unfit for Ser. 
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vice, a reaſonable and comfortable maintenance to 
them; the which the Juſtices of the Peace have power 
yours in their Eaſter Seſſions to raiſe by way of a Tax, 
r a weekly Relief of maimed Soldiers and Mariners. 
The maimed Soldier or Mariner muft repair to the 
Treaſurer of the County where he was preſt, if he be able 


. _ -- . totravel,; if he be not, then to the Treaſurer of the Coun. 
2 2 where he was born, or where he laſt dwelt by the 


ce of Three Years; but if he prove unable to travel, 


then to the Treaſurer of the County where he lands. 


- He muſt have a Certificate under the chief Comman- 
der, or of his Captain, containing the Particulars of his 
Hurt. and Services. 


The Allowance to one not having been an Oficer, is 


not to exceed Ten Pound per annum; 

Under à Lieutenant 157 
Lieutenant 20. 

Till the Mariner arrives at his proper Treaſurer, they 


_ © are to be relieved from Treaſurer to Treaſurer, and when 


they are provided for, if any of them ſhall go a begging 
or counterfeit Certificates, they ſhall ſuffer as common 


Rogues, and loſe their Penſions : Over and above this 


Proviſion, His. Sacred Majeſty hath provided a further 


Suppliment for his maimed Mariners and Soldiers dif.” 
ahled in the Service, which is iſſued out of the Chef at 


Chatham, and conſtantly and duly pa d them; and for his 


Commanders, Officers, and others that ſerved aboard, 


he, of his Royal Bounty, hath given to thoſe that beat 
the Character of War, and purchaſe the ſame by their 
Fidelity and Valour, a pious Pounty called Smart-Money, 


oyer and above their Pay; and laid the Foundation of 


an Hes at Chelſea, in his Life-time, which his now 
Sacred Majeſty hath compleated, and endowed, both for 
Beauty and Magnificence, excelling all in Chriſtendom. 
The greateſt aſſurance of a Fleet is in the prudent Go 
vernment of the Admiral; the greateſt weakening ofit is 
by diſcontent, which generally proceeds from two things, 
want of good Victuals at Sea, and Pay when come home, 
theſe are the poor Mariners Aqua vit æ; but want of them 


is ſuch an Aqua fortis as eats through all manner of Duty 


and Obedience: That Prince that expects to be my 


ſerv 


* 
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ſerved and obeyed, (eſpecially by an Engliſh mati) muſt * 
take care that fo ſuffer not a greater Power in his Fleet 

than his own ;. this Commander is Neceſſity, which © 
breaks Diſcipline at Sea, and creates Diſcouragement at 


Land. by | 
XXIX. The Wiſdom of the Romans was mightily to be 
commended, in giving of Triumphs to their Generals after % ce 
their Return, of which they had various ſorts; but the i paxcir. Leg. 
teſt was when the General rid in his Chariot, ador- rerum deprad. 
ned and crowned with the Victorious Laurel, the Senators C. de Triumph. 
with the beſt of the Romans meeting him, his Soldiers. 7; plencer 
(eſpecially thoſe who by their Valour had purchaſed Co:: 
ronets, Chains, and other Enſigns of reward for their a 
Conduct and Courage) following him: But what alas 
could theſe to the more ſober repreſent any other but hor- 
ror, ſince the Centers from whence the Lines were drawn, 
could afford nothing but Death, Slaughter, and Deſola- 
tion on thoſe who had the Souls and Faces of Men; and 
if it were poſſible, that that Blood which by their Com- "I 
miſſions was drawn from the ſides of Mankind, and for 
which they made thoſe Triumphs, could have been 
brought to Rome, the ſame was capable of making of a 
Source great as their Tiber; but Policy had need of all 
its — to confound the judgment of a Soldier 
by excefhve Praiſes, Recompences and Triumphs, that 
ſo the Opinion of Wounds and wooden Legs might raiſe 
in him a greater Eſteem of himſelf, than if he had an 
entire Body. To allure others, ſomething alſo muſt be 
found out handſomly to cover wounds and affrightments 
of Death; and without this Cæſar in his Triumph, with 
all his Garlands and Muſick, would look but like a Vi- 
ctime; but what ſorrow of Heart is it to ſee paſſionate 
Man, a ray of Divinity, and the Joy of Angels, ſcourged 
thus with his own Scorpions? and fo tondly to give him 
ſelf Alarms in the midſt of his innocent Contentments, 
asthey of Holland but yeſterday in the midſt of their Trat- 
tick and Recreations did (by the denying His Sacred Ma- 
jf his Right, even that Right ofthe Flag which his Ance- 
ors had with ſo much Glory acquired) pull on their heads 
a War, which that mighty Republic ſꝶ by their greateſt In- 
duſtry and Wiſdom could not in the Revolution of almoſt 
Eight Years be able to quell. The cholerickneſs of War 
| (wherel'y 
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(whereby the luſtful heat of ſo many Hearts is reduced) 


Df the Naval wilitary part; + 


ſtirs up the Lees of Kingdoms and States, as a Tempeſt 


doth weeds and ſlimy ſediment from the bottom to the 
top of the Sea, which afterwards driven to the Shore, 


together with its foam, there covers Pearls and precious 


| | F Stones: and though the Cannon ſhould ſeem mad by its 


_ continual firing, and the Sword reeking hot by its daily 


hters, yet no good man doubts but they, even they, 


ſhall weather out thoſe Storms, añd in the midſt of thoſe 


mercileſs Inſtruments find an inculpata Tutela, who love 
Juſtice, exerciſe Charity, and put their Truſt in the 
Great Governour of all things. | 
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Ships of War, and 


Perchant Wen. 


ſome in this latter Age. 


II. Of che ſame paid in all Ages as | ed and anſwered. 
an undoubted mark of Soveraigh- 11. 07 the Men of War er Ships ef 
j of this Empire. 125 Trade of any Foreign Nations, 
III. Of thoſe Seas where thi; Right | ſaluting His Majeſty's Ships of 
ir to be paid to the King of Eng-| War, to be anſwered. 
land's Hag. XII. Of the ſoluting of His Me je- 
IV. In what manner the of | leu Forts and Caftles, and 
England holds thr Right, and by | when the Salute ceaſes. 


whom to be paid. 

V. Of theſe that ſhall negleF or re- 
faſe to do the ſame, how puniſh? 
and dealt withal. | 

VI. Where His Majefly of Great 
Britain's Ships are to ftrike their 
Flag, and where not. | 

VII. Of the ſaluting of Ports, Ca- 
Piles, Forts, how the ſame is to be 

diene, and on what terms. 

VIII. Of Ships of War their ſalu- 
ting their Admiral and Comman- 
&r: in Chief. 

IX. Of Embeſſadors, Dukes, Noble- 
men, and other Perſon: of Nu 
lity, how to be ſalated coming 
aboard and landing. 


1 of Saluration, les ume by 


X. The Admiral of Fereign Na- 
tion, if met withot, how 10 be 


XIII. Of the ObjeSion that ſeems 
te be made againſt the neceſſity 
* ſuch Salut ation: 

. Why Kingdoms and States at» 
tribute the effefts, not the cauſe 
x Rights, to preſcription. | 

. That Kingdoms and Repub- 
licks ought not to be. diſordered 


ſumption, and the objeFion in the 
XIII. S. anſwered. 
XVI. The inconvemency of Nur, and 
the cauſe: juſtify ing the ſame. 
XVII. Of che cauſes not juſtifiable 
in War. | 
XVII. Of Moderation, and the 
| atility of Faith and Peace. - 


J A reſorming Powers in all Ages have made it their 

chiefeſt work to take down the great Coloſſuſes, 
and whatever elſe might be obumbrageous in the excre- 
ſcences of Civil Pomp; ſo we had ſome in this Age, who, 
by a new ait of levelling, thought nothing could be right- 
ly mended, and they planted, unleſs the whole piece ra- 


relled; out to the very end, and that all intermediate great» 
neſs between Kings and them, ſhould be crumbl 


even 


to the duſt, where all tying level together as in the firſt 


Chaos, Spades ought even to be put into the hands of 


choſe 


for the deſect of Right, in pre- 
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thoſe who were heretofore adorned with Scepters, all 
outward Tokens of honour and eſteem, which even from 
the firſt inſtitution of Society ſeemed by an uninterrupted 
ſtream to be continued down to Poſtery, (even amongſt 
the moſt barbarous Nations) was by them totally denied; 
the Hand, the Hat, the Knee (being no other but out- 
ward ſigns of an inward reipect) being eſteemed equal 
with Idolatry; but that unhappy brood, to whom what- 
ſoever was crooked ſeemed ftraight, and what was dark 


to them appeared light, are now not to be accounted 


Men, with whom the Queſtion may admit of a Debate 
whether Salutation is innocent, neceſſary, and praiſe wor: 
thy, ſince nothing of reaſon can be found in the Foun- 


dation of their Religion, Honefty, or Conſcience, — 


Therefore this Diſcourſe is directed to Men. 11 
II. Firſt, it is evident by what hath been ſaid, that the 
Britiſh Seas betore the Rowan Conqueſt, eyer belonged to 
the Iſie -t Great Britain, they always claiming and enjoy- 
ing the ſole Dominion and Sovereignty of the ſame, which 
afterwards accrued to the Romans by Conqueſt, and from 
them tranſlated with its Empire to the ſucceeding Saxm, 
Daniſh, and Norman Kings, and in the Reigns of thoſe 
Princes there were always ſome marks of Sovereignty 
paid, wherein the right of the ſame was evine'd and ac 
knowledged. . e 7 . 
III. Now thoſe Seas in which this Salutation or Duty 
of the Flag are to be paid, are the four circumjacent Seas, 
in which all Veſſel; whatſoever are to pay that Duty, ac. 
cording to the Cuſtom of the ſame, and the Ordinance of 
King Joln. How far this Right is payable, appears in 
the Fourth Article in the Peace made lately between His 
Majeſty and the State: General of the United Provinces, in 

theſe words : DT 
— That whatever Ships oz Weſſels belonging to 
the laid United Pzovinces , whether Uellels of War oz 
other, whether lüngle oz in Fleets, ſhall meet in any of 
the Seas from Cape Finiſterre the midule point of the 
Land Van Staten in Norway, with any Ships oz Ueſſels 
belonging to his Maj eſty of Great Britain, whether thoſe 
Ships be ſingle oꝛ in great number, ff they cacry his Pa 
ſeſty of Great Britaiu's Flag o2 Jack, rhe afozeſaid Dutch 
Ueſſcls oz Ships ſpall (rike their Flag and lowre - 
Wes op⸗ 
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Top-ſafl, in the ſame manner, and with as much reſpect 
as hath at any time, oz in any place, ben fozmerly p2a- 
tiled towards any Ships of his Bajelty of Great Britain, 
02 his P2edeceſſo2s, by any Ships of the States General, 
02 their Pꝛedetellozs. CS | 1 7 
IV. Now his Majeſty holds not this Salutation or Re- 
ſpect, by virtue of the League or or the Article, but as - 
ſameisa RIGHT inherent ta the Empire of Great 
Britain; and therefore in the firſt part of the Article it is 
declared in theſe words : e Lies 
— That the afozeſaid States-General of the United 
Provinces, in due acknowledgement on their part of the 
King of Great Britain's R J h T to have his Flag 
reſpected in the Seas hereafter mentſoned, ſhall-and do 
declare, and greg. | , 
Now this Right extends and ſubjects all Nations what- 
ſoever that ſhall paſs through thoſe. Sea, and between 
thoſe = meeting with any of his Majeſty's Ships of _ Mare 
War, bearing his Flag, Jack, or Cognizance of Service, — gy 5 
to ſtrike their Top- ſail, and take in their Flag in acknoẽw- 
ledgment of his MajeFy's Sovereignty in thoſe Seas; and 
if any ſhall refuſe to do it, or offer to reſiſt, they may be 
compelled vi, & manu forti, for his Majeſty's Honour is 
by no means to receive the leaſt Diminution. 
| V. If therefore any of his Majefy* — ſhould be 
y ſo negligent or forgetful to pay that Obeiſance, when it 
g may be done without loſs of the Voyage, they are to be 


c ſeized on, and brought to the Flag, to anſwer the Con- 
of tempt, or elſe the Commander may remit the Name of 
in the Ship, Commander or Maſter, as alſo the place from 
bs whence, and the Port to which ſhe ſhall be bound, to 
in che _— hon before ſhe is diſmiſt ho muſt 
Pay t ge of that her negligence or forget- 
to Wl fulneſs occaſioned, and afterwards may bs indied for 
de fame, and ſeverely puniſhed. * 
of VI. In his Majeſty's Seas, none of his Ships of War 
the ve to ſtrike to _ z and in no other part is any Ship of 
1s b Majeſty to ſtrike her Flag or Top-ſail to any Foreign- 
ole BN © unleſs ſuch foreign Ship ſhall have firſt ſtruck, or at 
2a be fame time have ſtruck her Flag or Top-lail to his 
ch Majeſty's Shi | | 
tit VIL But if any of the * England's Ships of * 
| | a 


Artic, 38. 


ally e and then the Commander is to ſend 
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ſhall enter into the Harbour of any Foreign Prince or 
State, or into the Road within ſhot of Cannon of ſome 
Fort or Caſtle, yet ſuch Reſpect muſt be paid, as-is uſiy 


aſhore to inform himſelf what return they will make to 
his Salute; and that if he hath received good Aſſurance, 
that his Majeſty's Ships ſhall be anſwered Gun for Gun, 
the Port isto be ſaluted, as is uſual ; but without Aſſurance 
of being anſwered by an equal number of Guns, the Pon 


is not to be ſaluted : And yet in that very reſpect before 


the Port is to be ſaluted, the Captain ought to inform 
himſelf, how Flags (of the ſame quality with that he 
carries} of other Princes have been ſaluted there, the 
which is peremptorily to be infiſted on, to be ſaluted 
with as great Reſpect and Advantage as any Flag (of the 
ſame quality with the ins) of any other Prince 
hath been ſaluted in that place. 

VIII. A Captain of a Ship of the ſecond Rate, being 
neither Admiral, Vice-Admiral, nor Reer-Admiral, at 


© his firſt coming and ſaluting his Admiral or Commander 


in Chief, is to give eleven Pieces, his Vice- Admiral nine, 


and his Reer-Admiral ſeven, and the other proportiona- 


bly leſs by two, according to their Ranks; but the Com- 
mander or Captain of a Ship is not to ſalute his Admiral 
or Commander in Chief, after he hath done it once, 
except he hath been abſent from the Flag Two Months. 
IX When aShip of the ſecond Rate ſhall carry any 
Embaſſador, Duke, or Noblemen, at his coming aboard, 
he is to give eleven Pieces, and at his landing fifteen; 
and when he ſhall carry a Knight, Lady, or Gentleman 
of Quality, at their coming aboard he is to give ſeven, 
and at the landing eleven; and the other Ships are to 
give leſs by two, according to their Ranks and number 
of. Ordnance, *{/W75 9% *% | 
X. When an Admiral of any Foreign Nation is met 
with , he is to be anſwered with the like number by all 
the Ships be ſhall ſalute; if a Vice-Admiral, the Admi- 
ral id to anſwer him with twelve leſs ; but the Vice-Ad 
miral and Reer-Admiral, and as many of the reſt as be 


' ſhall ſalute, ſhall give him the like number: if a Reer 


Admiral, then the Admiral and Vice- Admiral to anſwer 
him with two leis; but if he ſhall; ſalute the * 
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miral or any other, they are to anſwer him in the like 


T. 8 \ 
XI. when a Man of War or Merchant Man of ano- 
ther Nation, or of our own, ſalutes any of the King's 
Ships, he is to be anſwered by two leſs. n 
XII. When any of the Captains of his Majeity's Ships 
ſhall have occaſion to ſalute any of the King's Caſtles, he 
is to give two Guns leſs than they are directed to give 
upon ſaluting their Admiral or Commander in Chief, as 
aforeſaid: But this extends only to time of Peace; for if 
War is begun, no Guns ought to be fired in Salutes, unleſs 
to the Ships or Caſtles of ſome Foreign Prince or State 
in amity. \ ; | ; 
XIII. Thoſe Duties or Obligations being laid on Com- 
manders, conſiſt of two parts; the one is that ancient 
preſcription,which the Crown of England claims by virtue 
of the Sovereignty of that Empire; the other is but tate 
Reſpect which is paid as viſible Marks of Honour and © OOO 
Efeern, either to Kingdoms or Perſons publick or private, 
to whom theſe ſeveral Commands are to be obſerved; 
and yet in theſe which are both innocent and harmleſs 
of themſelves, we want not thoſe, who being empty of 
all that may be called good, want not malice to ſtart up 
words, Wherefore ſhould the Lives of Men, even Chriſtian 
men, be expoſed to death and ſlaughter for ſhadows (as they 
call them) Right of Salutation or Complement being no 
other in their opinion. | "a log 
XIV. Admitting therefore that the Evidence of ori- 
inal Compacts and Rights ſtand at ſuch remote diſtances 
om us, that they are hardly diſcernable, and that the 
principle of Civil things, as well as Natural, is ſought for 
in a Chaos or Confuſion ; ſo that the Evidence of ancient 
facts wveFigia nulla retrorſum , there being no infallible 
marks of their pre-exiſtence (one ſtep doth ſo confound 
and obliterate another). and that time ir felf is but an 
imagination of our own, an intentional, not a real mea- 
fure for actions, which paſs away concomitantly with that 
meaſure of time in which they were done, for which rea- 
lon we talk of ancient things, but as blind Men do of Co- 
lours { Notwithſtanding | copy now is fuppoſed by moſt —— 
tb hold out ſueh an Evidence, that as they fay, it ought f 2h. 
10 ſiitnes all Coumiterpleas in all Tribunals, and by the 
| N 2 preſent 
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temporal Court, than only this———That it it very 
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preſent allowance which is indulged to it, it either proves 
a good or cleanſes a vitiated Title; and hath this power 
in the civil Conſtitution of the World, that for Quiet. 
neſs ſake what it cannot find, we grant it a power to 
make. | | % tet 

And if we examine all this ſtrictly at the two great 
Tribunals, the external and the internal, and arpue the 


Jus of it, as Stateſmen and Lawyers do, we can ther 


raiſe the Argument of it no higher in the external or 


con- 
venient it ſhould bave the effects of Right ; left Properties and 
Dominion of things ſhould be uncertain, and the apparret 
negligences of time: Owners ſhould be puniſhed, and Contre- 
wer ſies have a ſpeedy end: States looking more after pub- 
lick repoſe . „ quiet than after ſtrict vertue; and mote 
after thoſe things which are ad alterum, than that which 


Deorum injurie concerns a Man's own ſelf; for, ſay they, The Gods look 


Diis 6ure, 


(hich is but the lapſe of ſo much time) hath the power 


dell enough after their own Injuries: States meddle not ſo 
much with great Prodigalities as in petty Larcenies, our 


chiefeſt Liberty, Privileges, or Prerogative in this Warld, 
conſiſt ing only in an uncontroulable Right, which we have 15 
undo our ſelves, if we pleaſe. Certainly if we plead at 


the other Tribunal, as conſcientious Lawyers, we mult 


give our ultimate Reſolution out of that Law, Que inci 
ditur non are, ſed animis : Which is not engraved in Tables 
of Braſs, but in the Tables of our Souls; for the Rules 
of Law tell us, Que principio vitiantur, ex poſt fatty 
reconvaleſcunt, and. that preſcription or uſu-caption 


to make Wrong a Right; yea, to change the morality of 
an Action, and turn Quantity into Quality: Upon the 
Reſult of all which taking for granted, what thoſe ſtub- 
born People do hold, that inſtead of being a right, ora 
certain Cauſe or Proof of it, it only makes a ſhadow or 
an opinion of right. HY | 
XV. And when we have taken thoſe People by the 
hand, and with eagerneſs run with them to the'very 
bottom and end of the line, and there find nothing, we 
are but in Pompey's Aſtoniſhmgnt, when after his Con- 
queſt of Feruſalem, having with ſuch reverence 
curioſity viſited the Sanctum Santforum, and found no- 
thing there but a pair of Candleſticks and a 8 
ä w 
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hich there was no God ſitting; yet for all this miſtake, 
hy — not (as Foſephus Bitch diſorder or rob the Tem- 
ple which he took by force of Arms, becauſe the very 


acob accept of Labar's Oath by an Idol) ſo ought not we Di 


opinion of Religion bath ſomething of Religion (which made Matchiovel's 
i defect of giving the cauſes of the inception of Pre- cop. 11. 


ſcription, - or of the Right in Preſcription diſorder a 
State or be the occafion of ſetting of two Nations at en- 
mity; nay, though in conſcience we are ſatisfied that it 
contains but the opinion or ſhadow of Right: And as to 
the involving the lives of the innocent, there is no fuch 
thing in the matter, for there is not required any thi 

which they do not owe, nor are they deſigned to death; 
but if the cauſe be ſuch, that they that are innocent muſt 
periſh, that is, be expoſed to death by their Rulers be- 
cauſe they ex will not yield that which is right, 
but will involve the lives of their innocent Subjects by 
force, to defend that which is wrong, ſuch guilty Go- 


vernours muſt anſwer for the defe& of their own evil 

actions: on the other hand, there can be no doubt made, 

but he that hath an undoubted right, being a Spree, | 
er- 


the Subjects partake in the ſame, and the indignity o 
ed to him, they immediately become partakers in the ſuf- 
tering, for the ſatisfactjon of which they may, yea, are 
obliged both by the Law of God and nations to ſeek re- 
err (if their Prince ſhall command) vi, & mans forts, 

y the hazard of their blood and lives. or 
XVI. On the other hand, as War introduces the great- 
eſt of evils, viz. the taking away of mens lives, and that 
which is equivalent to life; ſo right Reaſon and Equity 
tells us, that ic ought not to be undertaken without the 
greateſt cauſe, which is the keeping of our lives, and that 
without which our lives cannot be kept; or if they ſhould 
be kept, yet they would not be of any value to us, ſeeing 
there may be a life worſe than death, even Captivity ; 
wherefore as we are forbidden to go to Law for a little oc- 
caſion, ſo we are not to go to War but for the greateſt. 


Now thoſe things that are equivalent to a man's Life, are 4% 
luch to whom Almighty God appointed the ſame equal p- 


niſhmene as to murderers, and ſuch were breakers into 
Houſes, breakers of Marriage - fidelity, publiſhers of falſe 
Religion, and thoſe who rage in unnatural Luſts, and the 

2 ; 8 How 


- 


by 


Of Salutatians. 
However, before mens Perſons or Goods are to be in- 


vaded by War, one of theſe three conditions is requiſte. 
1. Neceflity, according to the tacite Contract in the 


. . fiſt dividing of Good;, as hath been already obſerved, 
2. A Debt. 19 7 | N 


3. Amans ill merits, as when he doth great wrong, or 


takes patt with thoſe who do it. | 


Againſt which if any thing is committed, War may be 
eommenc d, nor is the fame repugnant to the — 
ture; that is, whether the thing may be done not unjuſt- 
8. which hath a neceſſary repugnance to the rational and 
ocial Nature; among the firſt Principles of Nature, 
there is nothing repugnant unto War; on the other hand 
chere is much in favour of it, for both the end of War, 
the conſervation of Life and Members, and the keeping 
and acquiring of things uſeful unto life is moſt agreeable 


tot principles: and if need be, to uſe force to that 


pee is not diſagreeable, ſinceevery living thing hath 
by the gift of Nature ſtrength, to the end it may be able 


Ulpien Leg. 1. to help and defend it felf. Beſides, Reaſon and the nature 


Sed. oim vi. 


of Society, inhibits not all force, but that which isrepug- 


GY vi, & ui nant to Society that is, which depriveth another of his 


right; for the end of Society is, that every one may en- 
joy his own; this ought to be and would have been,though 
the Dominion and Property of Poſſeſſions had not been 
introduced, for Life, Members and Liberty, would yet 
be proper to every one; and therefore without injury 
could not be invaded by another; to make uſe of what i: 
common, and ſpend as much as ſuffices Nature, would be 
the right of the Occupant, which right none could with- 
out injury take away. And this is proved by that Battle 
of Abraham with the four King:, who took Arms witt- 
out any Commiſſion from GOD, and yet was appro 
ved by him; therefore the Law of Nature was his War- 
rant, whoſe Wiſdom was no leſs eminent than his San- 
Rity, even by the report of Heatbens, Beroſus and Orpheus; 


* de Jure Be li nor is the ſame repugnant to the Hebrew Law or Goſpel, 
ud. 1. aß the fame is moſt excellently proved by the Incomparebl 


64s 1. 


—— — — 


Grot iu. 


XVII. On the other hand, the fear of uncertain danger, 
as building of Forts, Caſtles, and St ips, and the like, 
though the former be on Frontiers, the, reſuſing of — 

w 
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when others may be had) the changing of C s ei- 
— barren or Mooriſh for more fertile or health nch 
may juſtly be done: as in the caſe of the Old Germami, as 
Tacitus relates: ſo likewiſe to pretend a Title to a Land; 
becauſe it was never found out or heard of that 
is, if the ſame be held hy a People that are under a Go- 
vernment; nay, though the Government be wicked ot 
chink amiß of GOD, or be of a dull wit; for invention 
i; of thoſe things that belong to none; for neither is Moral 
Vertue, or Religious, or Perfection of underſtanding re- FiBer. ds tad, 
quiredto Dominion: but yet if a new Place or Land ſhall . 1. 8. 31. 
be diſcovered, in which are People altogether deſtitute 
of the uſe of Reaſon, ſuch have no Dominion, but out of 
Charity only is due unto them whar is neceſfary for life; 
for ſuch are accounted as Infants or Mad-men, whoſe right 
or property is transferred, that is, the uſe of the ſame, LA de Jure 
according to the Laws of Nations; in ſuch caſes a chari- Bali n. 5,5, 7,8, 


table War may be commenc'd. 


XVIII. To prevent all the ſad calamities that muſt in- 
evitably follow the ungoverned hand in War, Faith muſt 
by all means be laboured for; for by that, every 
Commonwealth is conſerved, but alſo that greater So- 
ciety even of Nations, that once being taken away then 
farewel Commerce, for that muſt be then taken away 
from man; for Faith is the moſt Sacred thing that is ſeat- 
ed in the breaſt of man, and is ſo much more religiouſ 
to be kept by the Supreme Rulers of the World, by 
how much more they are exempted from the puniſhment 
of their fins here than other men: take away Faith and 
b. ben man to man would be (as Mr. Hobbs obſerves) even 
ls Voves zanti the more are Kings to embrace it, firſt for \ 
b. Conſcience, and then for Faith and Credit ſake, _ 
rad which depends the Authority of their Government. The 
— of Juſtinian addreſſed their Speech to Choſ- p,ccopins Pe. 
. * after this manner: Did we not ſee you bere with our cu fic. 2. ; 
and pronounce thoſe words in your ears, we never 
believed that Choſroes the Son of Cabades, would bring 
bis Army, and enter forcibly into the 1 r 
hen to bis League, the onl to thoſe that are affii 
with War; 3 is this. 2 the life of men into 
the life of wild-beaſts ? Take away Leagues, and there will be 
"ternal Mari, and Wars without end will have this effect, to 


out 


CB * 4 23, &. 4.2 ater uatrrri 
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72 men beſides themſelves, and diveſt them of their Nature, 

f then a ſafe Peace may be had, it is well worth the re- 
leaſing of all or many of the injuries, loſſes, and charges, 
according to that in Ariſtotle : Better it is to yield ſome of 
our goods to thoſe that are more potent, than contend with 
them and Joſe all; for the common chances of War 
muſt be conſidered, which if ſo, the ſcope of the prin- 
cipal 2 this Firſt Book may be avoided, and we let 
I peaceable tract of Traffick and Commerce. 


z 1 
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The End of the Firſt hi, 
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of Navi irion . 5 
a þ e their ſeveral Powers 


ere Shi .s are obliged to make 
aV gage before they can he fold ; 
ad what may be done when part 
rreſt 9 2 Wage: 

V. The Maſter bow bt in by the 
Owners, and hgh reaſon why in 
ſuch 4 manner, 


fhaired fo the Damages of the 
Maſter. 

| Where Ships broke in pieces de- 
termine the 8 a to the 
Veſſel, and where not. 


ders, and where only . bis. whoſe 
Materials ſor was b with. 


by thoſe Veſſels they are Partners 


"Where 4 Ship ſhall be the Bail. 


| 


' Where the Owners * to be | 


| 


ar 1 


1 Dbligatioris of Dit. 
[ah — ca W 


vin. Where Projerty of the velfel 


altered changes nor that of the | | 


+ Boat, 
IX. 4 Ship for the aft. bf Pray 


Jl, whe e mg be my be 


| x. ne, A 


where the ſame obliges the Own- 
ers, and where not, a 

XL Where he that obtains m unlaw- 
ful oſſeſſungf a 4 * ſhal * 
the full Freight to the Owners, ' 

XII. And where the Owners (ball 
have their Freight, though they 
boſe tbeir Lading. 

X1Þ. Where a Sbip may become 4 
Deodand, e nor, . 


XIV. How recoverable by the Lows 
of England. 


oblerred ſoneekig of 


the Rights of Perſons and of Things in a ſtate of 


. the precedent Book baving 


* 


y not now feem i impro 
aging <6 ſane, and 


d how neceſſarily they came at firſt, to 
ted,and how equitably 
lin 3 dle of choſe to whom they aroconſig ed b) 
rea others, by the Laws 
ned or deſtro x defroyed by the equity of thoſe _— Laws | 
governs: them in 
Wi 4 Sch juſtified by the Serlpture ic ſelf: It 

to examine =” ivate cauſes 
7 Contingencies and dice. 


. are now continu : 
of Nations, a 
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tages that wait on that which we properly call Con. 
merce. : aj | 

he Great Creator having finiſhed bis Mighty Wor, y 

and given Man that Dominion which he now enjoys, x f 

| well over the Fiſh in the Seas, as the Beaſts in the Field, ; 

he was not forgetful of beſtowing on him thoſe thing 

which were neceſſary for the Government and ſuppon 

of the ſame, creating at the ſame time Trees which 

grow as it were ſpontaneouſly into Veſſels and Cano, 

which wanted nothing but launching forth to render then 

uſeful for his accommodation, which afterwards he by 

his Divine Genius (inſpired by that Mighty One) finding 


Materials, hath ſince ſo compleated and equipt, as tc , 
render it the moſt beautiful and ſtupendious Creature (not " 
improperly ſo called) that the whole World can produce © 
which being not retarded by lett of Winds, or other con 1 

tingent accidents, ſubmits it ſelf to plow the unknownlly 
6055 of that vaſt Element, to, brave all Encounters off 5. 

aves and Rocks, to fathom and ſurvey the vaſt immen i * 
ſities of the very World it ſelf, to people, cultivate, an 6 
civilize uninhabited and Barbarous Regions, and to prog} =: 

claim to the Univerſe the Wonders of the Arcbitect, thi 

Skill of the Pilot, and above all the Benefits of Commer 
ſo that it is no wonder at this day to find Nations contendi ©* 
ing who ſhould ſurpaſs each other in the Art of Navige * 
tion, and to monopolize, if poſlible, the very Commer - 
and Trade of the World into their hands; and that, a x 
by the means of this moſt excellent Fabrick. | 

Aretin. peft 56- II. Hence it is, that Ships and Veſſels of that kind be 0 
an. Faber. in g. ing originally invented for uſe and profit, not for pleaſo 0 
— 2. Inf, and delight, to plow the Seas, not to lie by the Wa 10 
— er to ſupply thoſe of the Mountains as well as thoſe ont a5 
quaſi delies, Sea Coaſts, A þ wh 
Therefore upon any probable deſign the major part 7 
the Owners may even againſt the conſent, though not will :- 
out the pri vit and knowledge of the reſt, freight out ths 15 
' Veſſel to Sea. : by 


II ic ſhe uld ſo fall out that the major part proreſ agi 
the Voyage, and but one left that is ſor the Voyage, if, 
the ſame may be effected by that party, eſpecially ifihl e 


be equal i in Pa. trerſhip. 


III. Ou 
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III. Owners by Law can no ways be obliged to conti- Leg: Fin. g. & - 

nue their paction or partnerſhip without ſundering ; but e Sele & 

yet it they will ſunder, the Law Aarine requires ſome con. B. . 

ſiderations to be performed before they can ſo do. And Eg. in hoc px⸗ 

therefore if the Ship be newly built, and never yet made a r., fem 

Voyage, or is newly bought, ſhe ought to be ſubject to “e S 

one 070 upon the common out- read and hazard, be- 

fore any of the Owners ſhall be heard to ſunder and dif- 

charge their parts; but by the Laws of England the 

Owners. may before any ſuch Voyage, ſell or tranſmit 

their Right. | | y | 3 
If it falls out that one is ſo obſtinate that his conſent 5%. & Pail. 

cannot be had, yet the Law will enforce him either. tO Rings, bac di 

hold, or to ſell his proportion; but if he will ſer no price, findum 4 

the reſt may out-rigg her at their own coſts and charges, laat. 

and whatſoever Freight ſhe earns, he is not to have any 

ſhare or benefit in the ſame. But if ſuch Veſſel happens 

to miſcarry or be caſt away, the reſt muſt anſwer him his when freight 

part or proportion in the Veſſel. | —_ our apa 

Wy ED I RE, ge | Þ 
ſome of the Parr-Owners, the ſame is und 
u the Law in that caſe * wennn 


for all damage that ſfiall be ſuſtained by him or his Mari- . 3 ge; 
ters, be it in the Port or at Sea, to the Ladin ot Goods 5,6. Sl. 
gf the Merchants or Laders, ,arid they are made liable as + Ante Cay, 


l. by the CoomortLaws * RNAS! 8 
at 2 Common voy N England, as the Law T —4 * I 
A a | 


J. it 


{ 
= 


ww 
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V. If the Maſter commits offences either negligent 
* or wilfully, he ſhall be reſponſible over to his Owners fy 
1 2 the reparation of damage; nor are they bound to joyy, 
il 26. 27. but may ſever and ſue apart as well by the Common Law? 
Car. a. in B. R. as the Marine: So likewiſe if the Ship hath earng 
Stanley uerſus Freight, and part of them receive their parts, the rel 
_— may bring their Action for their ſhare- without joyning 
with the others. | . Len 3 

Leg. inter fli- VI. If a Ship be broken up or taken in pieces, with a 
pulantem in f. intent to convert the ſame to other uſes; if afterwards 

. care f- de upon advice or change of mind, ſhe be rebuilt with the 
ſame Materials, yet this is now another, and not the ſane 
Ship, eſpecially if the Keel be ript up or changed, and the 

whole Ship be once all taken aſunder and rebuilt, there 

Leg. quod in g. determines the Partnerſhip quoad as to the Ship. Butt 
fn. F. de Leg. a Ship be ript up in parts, and taken aſunder in parts, and 
1 repaired in parts, yet ſhe remains {till the ſame Veſſel and 

| not another; nay though ſhe hath been fo often repaired 
1 that there remains not one ſtick of the original Fabrick. 
Let. anf: VII. If a man ſhall repair his Ship with Plank or other 


* 


te rei vendic. Materials belonging to another, yet the Ship maintains * 
| and keeps her firſt Owners. yt EA his 
Ff. lib. 6. rt. 1. But if a man ſhall take Plank and Materials belonging oc, 
leg. 61. another, and prepared for the uſe of ſhipping, and win dal 


them build a Ship, the property of the Veſſel follows the 
- Owners of the Materials and not the Builder. 

Lex ſi ex mes, But if a man cuts down the Trees of another, or tale 
| ﬀ de acq- rer. Timber or Planks prepared for the erecting or repairing 
7 WEL of a dwelling-Houſe ; nay, though ſome of them are ſo 
guis ſic. ff. de ſhipping, and builds a Ship, the property follows not tic 

ien. afl. Owners but the Builders. | | 
Leg. Marcelus VIII. If a Ship be ſold together with her Tackle, Fur 
in $. armamet- niture, Apparel, and all other her Inſtruments thereunt 
nk, a er belonging, yet by thoſe words the Ships Boat is not con 
veyed, bit that remains ſtill in the Owners; ſo it is if che 


Ship be freighted out, and afterwards at Sea ſhe comminy....: 
Pitacy: The Ship is forfeited, but the Boat remains fis 
1 3 Fac. to the Owners f. 438 

B. R. Rolls . | 


part, Abridg.fol- 530. Bald. in Leg. cum projones Cod. de Nantic, & fenore, mum. 6. 


And though Ballaſt is generally uſed in ſhipping b 
thoſe Ships that are freighted outwards, in order to bring 
. „ ͤ £2 ns | ing 


. 
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ing home of Goods, yer is nor the ſame any part of the 
furniture of the Veſſel; and fo it was adjudged in debt on 
i, Wl Bond, the Condition was, that whereas the Plaintiff had 
bought of the Defendant a Ship, if the Plaintiff ſhall enjoy 
the aid Ship with all che Furniture belonging to the ſame, 

without being diſturbed for the Ship or any Furniture 
appertaining to it, that then, cc. and the caſe fell out to 
be, that after the ſale of a Ship, a ſtranger ſued the Plain- 


uf for certain. monies due for Ballaſt bought by the De- — 
08 fendant for che ſame Ship, in which Suit he obtained, ages 
ne ſentence, upon which the Ship was ſeized, the Queſtion in . 


was, If Ballaſt be Furniture for a Ship or not, it was re- Liars Caſe, 

ſolved that it was not; for though it may be as neceſſary Leon, 46, 47. 

a5Sails, yet it is not always fo, for ſometimes they fail. x 

without Ballaſt, for the Merchancize ic ſelf may be ſuf- 

ficient to anſwer that purpoſe. „ 8 

K 1f a Ship commits a Piracy, by reaſon of wbich t, 13 J. 

ſhe becomes .forfeited, if before ſeizure ſhe be Bona fide r. wie Þ 

ſold, the property ſhall not be queſtioned, nor theOwn- caſe, Re 

es diveſted of che ſame. TREE Adeidg 1 
X. If a Maſter ſhall take up Monies to mend or victual 320. 

his Ship where there is no occaſion, (though generally the Rs hy 

Owners ſhall anſwer the fact of the Maſter) yet here they 

hall not, but only the Maſter. But if there were cauſe of = 

nending the Ship, though the Maſter ſpend the Money Bridgman's? + 

another way, yet the Owner and Ship become liable to the le, Hobart, 

ſusfaction of the Creditor ; for it were very unreaſonable fel. 10 11. 

that the Credicor ſhould be bound to take upon him the 

are of repairing the Ship, and ſupply the Owners room, 

which muſt be ſo, if it ſhould be neceſſary for him, to prove 

that the money was laid out 2 the Ship; ſo on the o- 

der hand, it ſtands with reaſon that he be ſure that he 

nds his money on ſuch an occaſion as whereby the Ma- 

lets fat may oblige the Owners, which he cannot do o- 

he . he are; 2 money e 22 | 

Nece or the repair of the Ship; and therefore if the % 3 

dip wanted ſome repairs, and a far greater and more ed 2 * 

travagant ſum was lent than was needful, the Owners & 5. 

[all not be liable for the whole. | 

Xl. If a man gets poſſeſſion of a Ship having no Title to 


be ſame, by the Law Matine, he ſhall anſwer ſuch damage 4 pH g | 


tit, 1. 12. $. 1. & Papinion on the ſame Law 
A a 3 as 


— 


— —————— —— —— . . 
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s the Ship in all probability might have earned; and the 
reaſon of that is, becauſe the only endof Shipping, is the 
imployment thereof: But if a Warrant be directed out of 

the Admiralty to the Marſhal of the ſame Ship, to arreſt 

ſuch a Ship and Salvo cuſtodire, who by force of the ſame. 

enters into the ſame Ship, though the Warrant does not 

Mich. 2 Car.in mention that the Officer ſhould carry away the Sails of 
B. E Creamer the ſame Ship, yet he may juſtifie the taking the ſame, for 


wel fokle), that he cannot Salvo cuſtodire the fame Ship, unleſs he 


Latch. 8. - * 
b. ee carries away the Sails. 


Digeſt ll. 19. XII. A Ship is freighted out, accordingly ſhe receive 


tit. * 61. 4 e 1 kl R , 
SS tel her Lading purſuant to agreement, afterwards an Em 


| fine Law. bargo happens, and the Lading is taken as forfeited, yet 


the Owners ſhall notwithſtanding receive Freight, for here 

is no fault in them, but only in the Merchant. 
XIII. In Aqua dulci a Ship may become a Deodand, but 
in the Sea, or in Aqua ſalſa, being an Arm of the Ses, 
& wer — _ y of the — yet therecan be 
it. fol. 8. no Deodand of the Ship or any part of it, though any 
tt body be drowned-out of it, or ora come by their 
death in the Ship, becauſe on ſuch waters, Ships and other 
Veſſels are ſubje to ſuch dangers upon the raging. waves 
in reſpect of Wind and Tempeſt; and this diverſity all our 
ancient Lawyersdo agree in, and it does more eſpecially 
Rot. Parliam, appear in the Parliament Rolls, where upon a Petition it 
51 Ea. 3. num. vas deſired, That if it ſhould happen that any Man or By 
7K. , ne ſhould be drownell by a fall out of any Ship, Boat, or Veſt, 
4 R. 2. n. 33.1he) ſhould be no Deodands: Whereupon the King by great 
advice with his Judges and Councel learned in the EA. 
1H. 5. n. 35. made anſwer, The Ship, Boat, or Veſſel, being upon the Sth 
ſſould be adjudged no Deodand, but being upon a freſh River i 
| ſhould be 4 Deodand—— but the ning will ſhew favoul. 
There are abundance of other Petitions upon the like 0 
caſion in Parliament. 
A Shiplying at Redrith in the County of Kent near tis 
ſhore to be careen'd and made clean, it happened that 
one of the Shipwrights being at work under her at 10s 
Water, the Veſſel (then leaning aſide) fortuned to tun 
over the contrary ſide, by means of which the Shipwright 
was killed: Upon a Tryal at Bar, where the Queſtion wa 
Mich,29Ca.2- Whether this Deodand did belong to the Earl of Sau 
iB. KA. who was Lord of the Mannor, lying contiguous to - 
SER plack 


378 85 8.8 S A es 


45 
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place where the Man was ſlain, or to the Almoner as a 


matter not granted out of the Crown; in that caſe it was 
reſolved, that the Ship was a Deod: 


the ſame did belong to his Mannor. | 

XIV. Thus Men from their neceſſity and ſafety having 
from hollow Trees, nay Reeds, Twigs and Leather (for 
ſach were the rude beginnings of thoſe ſtupendious things 
we now admire ) advanced the Art to that degree, as to 
render it now the moſt uſeful thing extant; and as the 
Mathematicks, Aſtronomy and other. Sciences have ad- 
ded to its ſecurity, fo have ſucceeding Ages from time to 
time, provided Privileges and Laws by which it hath al- 
ways been regulated and goyerned, the which upon all 
occaſions, and in all Courts have generally had a genuine 
conſtruction as near as might be to the Marine Cuſtoms ; 
and therefore at this day, if a Ship be takem away, or the 
Owners diſpoſſoſt, they may maintain an Action of Tro- 
er and Converſion for an eighth or ſixteenth part of the 
ſime, as well by the Common Laws of this Kingdom, as 
the Law Marine, and they need not join with the reſt 
of their Owners. | ; pals 


* 


and, and the Jury 
thereupon found a Verdict for the Lord of Salubum, that 
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„ 


\Palters of Ships, their Actions conſidered in te. decit 
ference totaſes puvate and put. ins 


— 


1 


V A Maſter or Sk "bis condition j tice to the Cyſlomer 
confidered- in reference to bis Inte- | XII. Of Faults committed by Mafter 
reſt and Authority generally.. - | - and Shippers at Ses. 
II. If Goods be loft or imbexelled, or xIll. Rules in Lam in the charge 
. any other detriment happens in 4 bim for reparation of damage. 
Pert, who ſhall anſwer. ['XIV. Of the Power, and Aubin 
UI. The Puty of Maſters of Ships, | „ that the Maſter bath in diſpoſg, 
if they ſhall ſet ſail after an Hypothecating or Pledging the Shy, 
Embargo, who ſhall anſwer. Furniture. and 
IV. of Faults aſcribed to him before | XV. Where Maflers are A f 
departure in Tempeſtuous weatber, | \ though in neceſſity, to Ry non 
Napinę in Port, ce. Veſſel. - An 
V. Overcharging ar over-lading the] XVI. Where re they may 4% 0 oi 
"= ls * birth-mark, or re-| . ſel and Lading, and where not. Wit 
of ſc  Perfs en Shi board a XVI, What Veſſels and Maine n Por 
VI. F abiled i the Ships of v exporting out of his Maj! i 


Enemies, bis own proving diſa-\ Plantations in Aſia, Africa, ad | the 
bled. Ae. Ir lof 
VII. of of Goods elſewhere XVIII. what Ships may go from mT © 


| = at t Eule Ports or Keys, | . to Port in England, | 
and of taking in probibited Goods. XIX. Ships not to import the Goel 


N 
VIII. Of wearing unlawful Colours or any Country but of - that fron Wi.” 
. Flags, and of yielding up bis Ship cou they are brought, une, C 
' cowardly,if afſeutred > where liable, XX. What time the Maſter (ball E anf 
and where excuſed, . coming up after arrived at Gravel ih 


IX. Of carrying filtions Cocquets and | end, or at any other Port withi lp, 
Papers, and refuſing payment of | the Realm, in order to bis di he ( | 
„ and Duti b oft charge. "te , alen 

ng Sail wt cient XXI. Of going Part to Pn Peron 
. Tackle, and aking in and de- rr Realm how provided. nterec 
 tivering out 455 the like and of XXII. of Goods probibited to be i 8h, it 
bis 5774 of Goods till ſafely de- | ported from the Netherlands « 


Ships what Alter 
| of diparing withou giving ö 1 W ; 
J. A Maſter of a Ship is no more than one, who for his 


knowledge in Navigation, fidelity and diſcretion e Th 
hath the Government of the Ship committed to his cate 


. „ 72“ . „ Borer 


Bock ll. — Walters « G0 1 
roperties are to be guided, he hath, no Property either 
—. or ſpecial, by the conſtituting of him a Maſter; 


mitted to his care and cuſtody; and upon failure to render 
ſatisfaction; and therefore if misfortunes happen, if they 
de either through negligence, wilfulneſs, or ignorance 
himſelf or his Mariners, he muſt be reſponſible. 


IL. If the fault be committed in any Port, Haven, River 
or Creek, or any other place which is infra Corpys Comita- 
u, the Common Law ſhall have Juriſdiction to anſwer the 


U 0 


here is diviſum imperium, then according to the flux or 
flux the admiralty may challenge the other of Com- 
non right belonging to the Common Lew. 

And therefore ſo ſoon as Merchandiſes and other Com- 


n Port, Haven, or any other part of the Seas, he that is 


los, whether in the Haven or Port before, or upon the 
eas after ſhe is in her Voyage, whether it be by Mariners, 


tor Navi muſt anſwer the damage, for that the very la- 
ling of the Goods aboard the Ship does ſubject the Maſter 
panſwer the ſame; and with this agrees the Common Law, 
here it was adjudged, That Goods being ſent aboard a 
ly, and the Maſter having ſigned his Bills of Ladingfor 


frlons under the pretence that they were Preſs-maſters, 
itered the Ship and rob'd her of thoſe Goods, the Mer- 


the ſame; for it was alledged an his part, That there 


e Thieves came as Preſi- Maſters, and by force robb d the 
ap, and that the ſame was v# major t, and that he could 


he 


yer the Law looks upon him as an Officer, ho muſt render oh Rep. 
ind gire an account for the whole charge, when once com- 11. 


i 
, "TP 


damnified, and not the Admiralty *; but if the ſame * Do 


e committed ſuper altum mare, the Admiralty ſhall have Caſe. 
uriſdition of the ſame ; yet if it be on a place where 725 o 6: 


nodities are put aboard the Ship, whether ſhe be riding 


citor Navs is Chargable therewith ; and if the ſame E. Naut. can. | 


e there loft or purloyned, or ſuſtain _ damage, hurt — — 4 


xby any other through their permiſſion, he that is Exer- 


te lame, the Goods were ſtowed, and in the night divers 


ij tre Action at the Common Law againſt the 
later, and the Queſtion was, Whether he ſhould anſwer 


$ no default or negligence in him, for he had a ſuffi - 


* 


+ The which 


the Civil Law 


N have prevented the ſame. And laſtly, That thougtt does ſome 


time: allow, 


ful. 
Bridginan's 
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Morſe v. Slue. he was called Maſter or Exercitor Navi, yet be had no 
| 1 ſhare in the Ship, and was but in the nature of a Servant 
ed ona Spect. acting for a Salary. But noreichliending i was adjudged 
alVerdia for the Plaintiff, for at his peril he muſt fee that all things 
found at the be forth-coming that are delivered to him, let what acci. 
Par. dent ſoever happen; (the Act of God, or an Enemy, 

perils and dangersof the Sea only excepted ) but for Fir, 

Thieves and the like, he muſt anſwer, and is in the nz 

ture of a Common Carrier; and that though he receiv 
DebetExercitor a Salary, yet he is 8 known and publick Officer, and one 
amm hau that the Law looks upon to anſwer, and that the Plaintiff er 
jan} ary od hath his Election to charge either Maſter or Owners, u 
five ſervi, ja- both at his pleaſure, but can have but one ſatisfaction. 
. eorum preſtat, cum ipſe eos ſuo periculs adbibuerit : Sed non alias pref 
quam ſi in ipſa naue damnum datum fit, ceterum, ſi extra nauim licet 4 nautis, nun prefis 
bit. Naut. Caup. Stabilit. Leg. 1. Sec. 7: debet Exercitor. 


If a Maſter ſhall receive Goods at the Wharfe or Key,” 
Eod. Leg. debet or ſhall ſend his Boat for the ſame, and they happen tobe 
Exercitor. oft, he ſhall likewiſe anſwer both by the Marine Law ant 
the Common Law. - 
Digeſt. lib. 9. III. If Goods be laden aboard, and after an Embarg 
tit. a. Leg 61. or Reſtraint from the Prince or State comes forth, and 
then he breaks ground, or endeavours to ſail away, if an) 
damage accrues, he muſt be reſponſible for the ſame. The 
| reaſon is, becauſe his Freight is due and muſt be paid 
. nay, although the very Goods be ſeized us bons cor 
banaos. 8 „ 3 
IV. He muſt not ſail in Tempeſtuous weather, nor pi 
forth to Sea without having firſt conſulted with his Com 
Leg. Oleron, Pany * 3 nor muſthe ſtay in Port or Harbour without jul 
Judd. 3. Cauſe when a fair wind invites his departure. 
| V. He muſt notover-charge or lade his Ship above t 
-birth-mark, or take into his Ship any Perſon of an obſcu 
and unknown condition, without Letters of ſafe condud 


Lib.ult ad > ond 
Rhod. & aſt Al th 


If ſine Goods, or the like, are put into a cloſe Lighter 
and to be conveyed from the Ship to the Key, it is uſual 
there, that the er ſend a competent number of his 
M Mariners to look to the Merchandiſe, if then any of the 
* Paſch. 26. Gogds are loſt and imbezelled, the Maſter is reſponſible *, 
Car. rurd at and not the Wharfinger; but if ſuch Goods are to be 
Guild-Hall by ſent aboard a Ship, there the Wharfinger at his Peril muſt 
T. C.. Hales. take care the ſame be preſerved. e 
ä XI. After his arrival at Port, he ought to ſee that the 
Joy Ship be well moared and anchored,” and after reladed, not 
18 Elix : cop.. to depart or ſer ſet ſail till he hath been cleared; for if any 
14 Cr. 2. damage happens by reaſon of any fault or negligence in 
c4p.11- him or his Mariners, whereby the Merchant or the La- 

| ding receives any damage, he muſt anſwer the ſame. 
XII. And as the Law afcribes theſe things and many 
more to him as faults, when committed 'by him or his 
Mariners, in Ports, ſo there are other things which the 
Law looks upon to be as faults in him in his Voyage, 


When dene. . | pa 

Dieeſt. I cum As if he deviates in his courſe without juſt cauſe, or fl or 

in debito ff. de ſteers a dangerous and unuſual way, when he may have a IM hi: 
Probat. more ſecure paſſage, though to avoid illegal impoſitions, 
de may ſomewhat change his courſe; nor may he fail by WM nal 
places infeſted with Pirates, Enemies, or other places no- vil 

_. toriouſly known to be unſafe, nor engage his Veſſel a- ber 

Ib. r. Cod de mong Rocks or remarkable Sands, being thereto not ne- in 
-” Navibu non ceflitated by violence of Wind and Weather, or deluded Bi ney 
and. by falſe Lights. inp 
5 XIII. By the Marine Law, he that will charge a M- bn 
ſter with a fault, as in relation to his Duty, maſt not I fon: 

think that a general charge is ſufficient in Law, but he Nic 

ought to aſſign and ſpècifie the very fault where with he iůũ Þ 

ſo charged. „F or 

So he that will infer, that ſuch or ſuch a ſad diſaſter I lab 

" hath happened or been occaſioned by reaſon of ſome I R 

fault in the Mariners, muſt not only prove the fault it ſell, . N 

but muſt alſo prove that that fault did diſpoſe to ſucha fad }Wity 

event; or that ſuch a misfortune could not have happen - Paw 

ed without ſuch a fault precedent. . 

. XIV. When Voyages are undertaken, the Maſter iö . X 

I Receipt fal. there placed in by the Owners, and they ought to make I fer 
22 good the Maſters fact and deed ; + and therefore as the Red 


, whole 
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whole care and charge of: Ship and Goods are committed miſe ei a- 
to the Maſter, it is the prudence. of the Owners to be — ſint, of 
careful who they will admit Commander of their Ship, na, * 

ſince their actions ſubject them to anſwer the damage, or ramen ih quod 
what ever other act he ſhall do in reference to his Imploy; in nauim miſſe 
and therefore he can freight out the Veſlel, takein Goods recepte 
and Paſſengers, mend and furniſh the Ship, and to that 2 & : 
effect, if need be, in a ſtrange Country he may borrow cuftediam 
money, with advice of his Mariners, upon ſome of the in navimillate 


Goods ſhall be ſold in ſuch neceflity, the higheſt price that "== 
the remainder are ſold for muſt be anſwered rok paid to . 2 4 f 
the Merchant; after which the Merchant muſt pay for 7e#orum, F. 
the Freight of thoſe Goods as well as for the remainder, ery COP 
Lig. Oleron 1. But if the Ship in the Voyage happens. to — 
be caſt away, then only ſhall be tendred the price that . 
the Goods were bought for. = 
By the Common Law the Maſter of a Ship could not im- 
pawn the Ship or Goods, for any Property either general 5 
or ſpecial was not in him, nor is ſuch power given unto 5 
him by the conſtituting of him a Maſter. | | 
Yet the Common Law hath held the Law of Oleron reaſo= © 
nable, That if a Ship be at Sea and takes leak, or other- 
wife want Victual-or other Neceſſaries, whereby either 
her ſelf be in danger, or the Voyage may be defeated, that 
in ſuch caſe of neceſſity the Maſter may impawn for mo- 
ney or other things to relieve ſuch extremities by imploy- reg. 0leron, 
ing the ſame to that end; and therefore he being the Per- cap. 22. 
A-: fon truſted with the Ship and Voyage, may therefore rea- idem 
not Wi ſonably be thought to have that power given to him im- 74 7 3 
he WI pliciely, rather than to ſee the whole loſt. * 
e 1s But a Maſter for any debt of his own cannot Impawn Tg. Oleron. 
or Hypothecate the Ship, G. for the ſame is no ways cap. 1. 12. 
ſter WH lable but in caſes of neceſſity for the relief and compleat- 
ze ing of the Voyage. OE WE Re, © | | 
ſelf, WW Nor can he ſell or diſpoſe ofthe ſame without an Autho- 
{ad ny or Licence from the Owners; and when he does Im- 
den · ¶ Pawn or Hypothecate the Veſſel or Furniture, he ought 
w have the conſent and advice of his Mariners. 
r is XV. And where the Ship is well engaged, ſhe. is for 


abe der obliged, and the Owners are concluded thereby, till 
the ledemptior. | io 4 | 1 
5 But 


4 | 7 


Tackle, or ſell ſome of the Merchandiſe. If part of the Jr, 7 rr We | 


— 
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| But in regard Maſters might not be 2 to engage 
the Owners, or infetter them with ſuch ſort of obligat. 
ons, but where there is very apparent cauſe and neceſſii, 
they ſeldom ſuffer any to go Skipper or Maſter, but ſe 
that hath a ſhare or part in her; ſo that if Monies or 
Proviſions be taken up he muſt bear his equal ſhare and 
proportion with the reſt: hits 25 
#27 Nor can the Maſter on every caſe of neceſſity impaun 
' Judgment, ous. the Veſſel or Furniture; for if the befreighted, and he and 
Tan, cap. 22, the Ownersare to . in the lay ing in of the Proviſions 
| for the Voyage, and perhaps he wants money, (a great pr 
of neceſſity) yet can he not _— the Veſſel or Furnj- 
ture, any other or further than for his own part or ſharein 
her, the which he may transfer and grant as a man muy 
do an eighth or fifth part in Lands or Houſes : But ſuch 
obligation of the Veſſel muſt be in Foreign parts or plz 
ces where the calamity or neceſſity is univerſal on the 
Veſſel, that will oblige all the Owners, | 
XVI. If che Veſſel happens afterwards to be wreckt o 
caſt away, and the Mariners by their great pains and care 
recover ſome of the ruines and lading, the Maſter in that 
caſe may pledge the ſame, the product of which he ma 
| diſtribute. amongſt his diſtreſſed Mariners, in order to the 
Judgment, Ole- carrying them home to their own Country: But if tht 
ron.ca. 3. Mariners no ways contributed to the Salvage, then thei 
reward is ſunk and loſt with the Veſſel. And if thereb 
any conſiderable part of the Lading preſerved, he oug 
not to diſmiſs his Mariners, till advice from the Lad: 
On for otherwiſe perchance he may be mad 
iable. 1 | t 
If Merchants freight a Veſſel at their own charges, and 
ſet her to Sea, and ſhe happens afterwards to be We: 
ther-bound, the Maſter may impawh either the Ship « 
Lading at his pleaſure, or at leaſt ſuch as he could come 
niently raiſe monies on, rather than ſee the whole Voj 
age loſt. And if he cannot pawn the Lading, he ma 
fell the ſame, that is, ſo much as is neceſſary ; in 4 
Which caſes his act obliges. . 
However Orders and Inſtructions are as carefully to! 
| look d upon and followed as the Magnet. 
The like pro- XVII. He is not to Import into, or Export out of 2 
viſion onthe the Engliſh Plantations in Aſia; Africa, or America, but 
like penalty is | Eng 


* 
” 4 
* 


+ 
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Engliſh or Iriſh Veſſels, or of the Veſſels built and belong- for Goods of | 


0 + by 0 Mu Cc od 
ing to that S Iſland, Plantation, or Territory; the a a: the 


ſter and 3 fourths of the Mariners to be Engliſh, upon nion, ind fr. 
1 00 of Ship and Goods. And if otherwiſe, they are — of the 
to be look'd upon as Prize, and may be ſeized by any of Great Cxar or 
a the Kings Officers and Commanders, andto bedivided as 2 5 
4 tkewiſe 
Prizes, according to the Orders and Rules of the Sea. 12 
* All Goods of the Growth of his Majeſties Plantations belonging to 
nd WY are not to be imported into England, Ireland, or Wales, the Ottoman 
Ons 


Iſlands of Ferſey or Guernſey, but in ſuch Veſſels as truly Territories or 
belong to . — that oy of England, Ireland, Wales, Fer- — 
ſ or Guernſey, and 3 fourths at leaſt of the Mariners are to of ſickneſs, f 
be Engliſh, upon forfeiture of Ship and Goods. death, captivi- 
The Goods and Wares of thoſe Plantations, and brought — * che 
ua in ſuch manner as aforeſaid, muſt be brought from thoſe xj;riners. 
pl. very Countries of their ſeveral productions and growths, 
or rom the Ports where they are uſually ſhipped out, on 
forfeiture of Ship and Goods. | 
XVIII. No Ship to go from Port to Port in England, Thatis, thoſe 
heland, Wales, Ferſey, or Guernſey, or Berwick, unleſs the *ardo —_ 
Owners are Denizens or Naturalized, and the Maſter lis Fiſh,” | 
and 3 fourths to be Engliſh. Welſh,or thoſe 
All Owners muſt ſwear that their Veſſels or Ships are of 7erſey ot 
their own proper Ships and Veſſels, and that no Foreigner #7". 
hath any ſhare or part in her, and muſt enter the ſame; and 
that ſhe was bought for a valuable conſideration, Bona fide. 
XIX. Nor to bring in any Goods from any place, but 
what are of the growth of that very Country, or thoſe 
Jace which uſualiy are for the firſt ſhipping, on pain of 
forfeirure of their Veſſel and Furniture. 
This doth not extend fo far, but that Maſters may take 
n Goods in any part of the Levant or Streights, although 
up I they are not of the very growth of the place, ſo thatthey 
be imported in Engliſb Ships 3 fourths Engliſh Mariners: So 12 Car. 2. cap. 
likewiſe thoſe Ships that are for India in any of thoſe Seas 18. 
tothe Southward and Eaſtward of Capo bona Speranxa, al- 
tough the Ports are not the places of their very growth. 
Any People of England may import (the Maſter and Ma- 
mers 3 fourths Engliſh) any Goods or Wares from Spain, 
Ertugal, Azores, Madera, or Canary Iſlands, nay in Ships: 
hat are not Engliſh built, Bullion may be imported; fo 
ikewiſe in thoſethat ate taken by way of Prize, Bona fide. 


But 
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But Sugars, Tabaco, Cottons, Ginger, Indicoes, Euſtick, 


or any other dying Wood of the growth of his Majeſti 
Plantations, to be ſhipped, carried or convey'd from 


any of the Engliſh Plantations, are to be carried to no place 
in the World, but are to come directly for England, Ire 


land, Wales, or Berwick, upon pain of forfeiture of Ship 
and Goods, and the Maſter is to give Bond with one Se. 
curity in 1000 J. if the Ship be under the burden of 100 
Tuns, and 2000 l. if above, that upon Lading he bring 
his Ship directly into England, Ireland, Wales, or Berwick, 


the danger of the Seas excepted) ſo likewiſe they are t 


do the ſame for the Ships that ſhall go from the Plantati 
ons at the Plantations to the Governour, upon forfeiture 
of the Ship and Goods. 


ich d. XX. When the Maſter ſhall arriveat Graveſend, he ſhall 


/ 


make Entries, on pain of 100]. 


not be above three days coming from thence to the place 
of diſcharge; nor is he to touch at any Key or Wharf til 


he comes to Cheſfters Key, unleſs hindred by contrary 


Winds, or draught of Water, or other juſt impediment to 
be allowed by the Officers : And likewiſe he or his Purſe 
are there to make Oath of the Burden, Contents and Lz 
ding of his Ship, and of the Marks, Number, Contents, 
and Qualities of every parcel of Goods therein ladento 
the beſt of his knowledge; alſo 'where and in whatPort 
ſhe took in her Lading, and what Country built, and how 
manned, who was Maſter during the Voyage, and who 
the Owners, and in Out- Ports muſt come up to the place 
of unlading, as the condition-of the Port requires, and 


Nor is ſuch a Maſter to lade aboard any Goods outs 
wards to any place whatſoever, without entring the Ship 


14 Car. 2 . 11 : at the  Cuſtom- Houſe, of her Captain, alter, Burden, 
i2Car,2.c.18. Guns, Ammunition, and to what place ſhe intends, and 


before departure to bring in a Note under his hand of e- 
very Merchant that ſhall have laid aboard any Goods, to- 


- gether with the marks and numbers of ſuch Goods, and 


be ſworn as to the ſame, on pain of 100 I. 
No Captain, Maſter, Purſer of any of his Majeſtis 
Ships of War ſhall unlade any Goods before Entry made 


on pain of 100 J. 


We, There is a Liſt of all Foreign built Ships in f 
Exchequer, and that no Foreign Ship not built in any % 
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ij Majeſties Dominions of A4fia, Africa, or America after 
050 5 1662. and expreſly — the Liſt; ſhall enjoy 
the Priviledges of a Ship belonging to England or Ireland, 
although owned and manned by Engliſh, except only ſuch 
25 are taken by way of reprize,and condemnation made in 
the Admiralty as lawfull Prize; none but Engliſh and Iriſh 
Subjects in the Plantations are to be accounted Engliſh. 


within the Realm, he ought to have Warrant for theſame, 


forth a Cocquet, and become bound to go to ſuch Port 
deſigned for, and to return a Certificate from the chief 
Officers of that Port where the ſame was deſigned for, 
and diſcharged within ſix Months from the date of the 
Cocquet. þ 

XXII. But from the Netherlands or Germany there ma 


STEP SOTO THT 


ary Wbpicery, Grocery, Tobacco, Pot-aſhes, Pitch, Tar, Salt, 
to ſn, Deal-boards, hard Timber, Oil, or Olives in any 
ſer N manner of Ships whatſoever. 

LW It might not ſeem impertinent that this latter part 
nts, WMwhich is abridged, in reference to matters publick, ſhould 
nto ¶ be inſerted, for that ſometimes it may happen that an ho- 
Port WMWneſt and well meaning Maſter or Skipper might innocent- 
how Wy involve and hazard the loſs of his Ship by committin 
who ads againſt Laws poſitive and prohibitory ; and thoug 
lace Maſters and Mariners ua tales be not ſo exquiſite as to 
an know all that does belong to their Duties, or at leaſt that 


hich the Law lays incumbent on their ſhoulders; yet for 


out- ¶ tat moſt of them have ſome ſmall glimmerings of the 
; Ship Wane, ſuch hints in matters publick as well as private may 
rden; Wi: only be of ſome dr e them, but alſo to Mer- 
, and chants, who always upon the Miſcarraiges of the Maſters, 
of &-Wiprove the greateſt ſufferers, the offenders, for the moſt 
t. ur, proving not ſufficiently ſolvent. 
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XXI. If the Maſter ſhall have Freight from Port to Port 


on pain of forfeiture of the Goods, and he is to take 


* 
not be imported any ſort of Wines (other than Rheniſh) 


T D By CHAP; 


nnr 3 & Wt 


Ot Mariners, their ſeveral ©ffices and Im. 
munities, and of Barratry committed 
by them, 


1. The ſeveral Marine Officers on a Mariner, where it ſhall be d 
Sbip-board, and their Charges and and where a Diſcount of bis 
Duties. ges. 

II. Of the Maſters power and aut ho- XII. And of their becoming liable 
rity over them, as in relation to] correction. | | 
puniſhing or otherwiſe XIII. Barrarry inthe Mariners, t 

III. The Duty that Mariners owe reaſon why the Law imputes of 
to each other, and they to the] ces in them to be anſwered ht 
Ship, ; Maſter. 

IV. Their attendance requiſite when XIV. In what caſes the Maſter 
laded; and if detriment, where to become liable for the Alion 

be reſponſible. Mariners, 

V. When Accidents befal them, where XV. Of Goods purloyned befor t 

/ they ought to be louk'd after, and at | are brought on Ship-board, wh 

\ whoſe coſts. the Maſter is bound to anſwer, 

VI. The Mariners Oath where re- where not. | 
quiſite to the diſcharging of the XVI. Of the Antiquity of ſuch ( 
Mizfter. | om. 

VII. What Accidents do deſliroy, and XVII. Of Goods brought ſect 
what not, th-ir wages. in on Ship-board, if pur 
VIII. Where they may jon all ina] where the Maſler is not malt i 
* Suit for the recovery of their Wa-| ble. | | 

ges, and where not. XVIII. Of Caution or fore-wamt 

IX. Of their Wages where liable 70 where the ſame ſhall excuſe | 
anſwer damage. | Maſter. 

Xx. Where they abſolutely loſe their XIX. Where the Maſter ſoul 


Wages. | liable not wit hſtandinę ſuch C 
XI. Of Money or Goods taken up by tion. 


1 perſons ordinary for failing in Ships have 
vers denominations: The firſt, which is the Malt 
known to us and by moſt Nations both now and of old; 

Leg. 1. & eſpecially by the Roman Laws, Navicularius or Aq 
ſim ad Leg, © Navis; in Engliſh rendred Maſter ; or Exercitor N. 

Kb & lib. 3, in the Teutonick Skipper; by the Grecians, Navarchu 

parag.2, Naut. Nauclerus; by the Italians, Patrono. But this is only 

Os - thoſe Veſſels that are Ships of Burden and of 


For to ſhips of War the principal there is commonly cal- 
led Commander or Captain. The next in order of Office 
to the Maſter, is he who directs the Ship in the Courſe of 
her Voyage, by the French called Pilote; by the Engliſh and 
lemming, Steerſman; by the Romans, Gubernator ; by. the 
talians, Nochiero Pilotto and Navarchus, as Gerettus writes. 
he third is eſteemed the Maſters Mate pr . Companion, 
biefly if the Maſter be Steerſman himſelf; of old by 7 ., 
he Grecians and Romans Called Proreta 5 his charge is to Vid.Leg.Conſol 
ommand all before the Maſt. e 
His Succeſſor in order is the Carpenter or Shipwright, 
y thoſe two Nations of old, called Naupegws by the lat- 
er, by the firſt Calapbates; from the Loyns of one of that . 
Rank ſprang that great Emperour Michael, ſurnamed Ca- The Father 
aphates, who denyed not to own the quality of his Father was of Phale- 
mong his Regal Titles. The very name Calaphate the n Fences 


entian and Tralian ſtill uſe to this Day. „55 0 — 
The next who ſucceeds in order, is he who bears the lis. 23. 


uge of the Ships Boat, by the Italians called Brachie- 
ie; by the Grecians and Romans, Carabita, from Carabus, 
phich denotes the Boat of a Ship. | 


The ſixth in order, eſpecially in Ships of Burden, is the 
erk or Purſer, by the 1:alians called Scrivano, whole duty 
the regiſtring and keeping the Accompts of all received 
n or delivered out of the Ship; for all other Goods that 
re not by him entred or taken into charge, if they hap- 
en to be caſt over-board in a Storm, or are ſtoln of im- 
zzled, the Maſter anſwers them not, there. being no ob- 
zation on him by Law for the ſame; his duty is to un-,-＋-/ᷓVu 
de by Day, not Nighe. 3 A cunſlaech. 


7 


The ſeventh a moſt neceſſary Officer, as long as there 27 10 * 
re _ bellies, ſharp ſtomachs 'and proviſion, called «as 

e £00 : ; TEE. | 5 

The eighth is the Ships Boy, who keeps her continually 

d Harbours, called of old by the Grccians, Nauphilakes 5 
the Italians, Guardino: Theſe Perſons are diſtin jn 
ces and Names, and are likewiſe diſtinguiſhed in their 

res and Wages; the reſt of the Crew are under the com- 

"on name of Mariners, by the Romans called Nautæ; but 
Tarpollians, or thoſe Youths'or Boys that are,-Appren- "F; 


* 
s obliged to the moſt ſervile duties in the Ship, were of 1 Na, 


Ic calle Mefonaute. | 5 b £ t 12 Tre i, 


II. The Maſter hath the ſupreme Rule on ſhip-board 

and by that means his Power and authority is by Law much 
countenanced, eſpecially in the keeping his Crew in peace 

ſo long as they eat his Bread; and if a Mariner ſhall hay. 

pen to be bruiſed or hurt, in doing his duty and ſervice, 

* Per Leg. ble: the Maſter * is to take care that he be carefully look'd of 

ron, cap. 6. ter in order to the procuring his recovery; and if it beoc. 

caſioned by the miſcarriage of another on ſhip-board, he 

& 1, may refund the damage out of his Wages, but ſtill remem. 

ing who gave the firſt aſſault. 

It it happens that the Maſter commands his Boat to be 
manned out, and it ſo happens that the ſame is out 
order, or unfit to take the Sea, the Tews, or other accou- 

trements being impotent, if the Mariners happen to þ 
drowned, the Maſter is to repay by the Law Marine one 
whole years hire to the Heirs of the drowned : Thereforg 
Maſters ought carefully to view and ſee that the Boat be 
fit for Men to truſt their Lives in upon his command. 

If a Mariner ſhall commit a fault, and the Maſter ſhal 
lift up the Towel three times before any Mariner, and ht 
| ſhall not ſubmit, the Maſter at the next place of Land ma 
diſcharge him; and if he refuſeth to go aſhore, he ſha 

N loſe half his Wages, and all his Goods within the Ship 

Per Leg. Ole- - If the Mariner ſhall ſubmit, and the Maſter will not receiv 

ron, cap. 14. the ſame, he ſhall have his whole Wages ; or if the Mai 
ner ſhall depart the Ship on the Maſters command, 
the Maſter happens not to take another, if any damag 

| ar to Ship or Goods, the Maſter muſt anſwer. 

Per Leg. Ole- III. Mariners muſt help one another at the Sea and i 

rongcap. 13. & Port; if any refuſe, upon the Oaths of his Fellows, 

per Leg. Den- loſeth his Wages. None of the Crew muſt or ought t 

1 leave the Ship without leave of the Maſter when ſhe com! 
to a Port or rides at Anchor, but always conſtantly t 

wait upon her till they are diſcharged, or have leave, 
| leaſt hulf to be left on ſhip-board. 

Leg.nemode A Mariner may not carry out of the Ship above 0 

Reg.jor- meals Meat, but Drink not a drop; and when on fl 

Liars board, ought notto be there arreſted for debt, butonly 

n Jes dee. much of his wages in the hands of the Maſter attached: 
this is doubted, if it be not on a ſworn debt, that is, a Ju 

e ment or Sentence, or a Penalty to the King. 

They oughtnot to depart from onſhip-board omg 
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admitted into their full pay (which is always when they 
break Ground) without licence of the Maſter; and before 
they may ſo do, they are to leave a ſufficient number to 
guard the Ship and Decks. | 

IV. If che Ship breaks ground, and is ſet ſail, if after 
he arrives at her deſired Port, their full pay continues till 
ſhe returns; nor may they in any wiſe depart from on ſhip- 
board without leave or licence of the Maſter; if they do 
and any diſaſter happens, they muſt anſwer : yet at ſuch Sig. Ginn 
Port if the Veſſel be well moared and anchored with two cg, 3. 8 
Cables, they may go without leave, yet fo as they leave 
a ſufficient number behind to guard the Decks: but then 
their return muſt be in due ſeaſon; for if they make a 
longer ſtay, they muſt make ſatisfaction. "I 

V. If Mariners get drunk and wound one another, they 
are not to be cured at the charge of the Maſter or Ship; | 
for ſuch accidents are not done in the ſervice of the Ship :: 
but if any of the Mariners be any ways wounded, or do 
become ill in the Service ofthe Ship, he is to be provided 1 
for at the charges of the Ship ; and if he be ſo ill as not fit , oteran, 
to travel, he is to be left aſhore, and care to be taken that cap. 7. 
he hath all accommodations of humanity adminiſtred to 55 
him: and if the Ship is ready for a departure, ſhe is not to 
ſtay for him; if he recover he is to have his full wages, de: 
ducting the Maſters charges which he laid out for him. 2 

VI. In caſe of ſtorm if Goods are caſt over- board for | 
lightning the Ship, the Oaths of the Mariners, ſwearing 2g. Oleram, 
that it was done for the preſervation of the Veſſel and the cap. 1 1. 
reſt of the Lading, ſhall diſcharge the Maſter. | 

So Goods damnified at Sea, are cleared by the Oath of 
the Maſter and Mariners, by the Laws of Oleron. 

To aſſault the Maſter on ſhip-board, is a crime that eg, Otero, 
ſubjects the Mariner: Hand to be cut off, unleſs he re- cap. 13+ 
deems at 5 Sox. e | 

VI. If a Ship happens to be ſeized on for Debt, or 


= 2 © 57 & 35... 5 
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hot the Mariner of his Wages; for the Mariners having 
£2 honeſtly performed their parts, the Ship is tacitly obliged 
' for their Wages: But if che Ship periſhes at Sea, they lok 
their Wages, and the Owners their Freight. And thi 
being the Marine Cuſtom, is allowed by the Common Liy 
as well as the Civil Law. © | | 
VIII. The Courts at Weſtminſter have been very favoy. 
rable to Mariners in order to the ſuing for Mages, for a 
the Common Law they cannot joyn, but muſt ſue all & 

ſtinct and apart for their Wages. "3 
REF: Tet in the Admiralty they may all joyn, and the Cour 
Not but they at Weſtminſter will not grant a Prohibition “: And ſo l 
8 was Rul'd, where one Jones F a Maſter of a Ship was ſen 
| Refolortons ot tenced in the Admiralty for Wages at the Suit of Pax 
8 Car. c. 3. Mariners, a Prohibition being prayed upon a ſuggeſtion 
Reports, that the Contract was made at Land, and not ſuper alu 
v hich are not are; the Court denied it, for that he came too lat 
8 © Sentence being given below againſt him: Yer if the Ms 
+ Jones verſus riners had only libelled, and there had been no Sentenq 
the Poor Ma- and the Defendant had prayed a Prohibition, as abong 
riners, Wirch. yet the Court would have denied it. This hath been, ant 
SP is uſually done. | n & | 


But the Court will be very well informed that the i 


| is for Mariners Wages 7 for ſome who work Carpenten 
Sitwell & al. work and ſuch like labour aboard a Ship in a Haven or Port 


Owners of a within the Realm (which is infra Corpus Comiraths, (uc 


cy al. Mich. withſtanding thoſc great and ingenious objections again 


27 Car in R. R. it ) and mult be tried by the Common Law, and not ell 
wbere) will libel under that Cloak for Mariners Wage 
But the Court in that caſe will grant a Prohibition. Ant 

ſo it was done in the like caſe. ala} 
But if a Ship rides at Anchor in the Sea, and the Maltt 


ſends his Boat aſhore for Victuals or other Proviſions i 


Latch. fol. 11. the Ship, and accordingly the Providore or Slop - ſeller doe 

Hill 1 Car. in bring Victuals and Proviſions aboard ; in that caſe if ti 
3 contract be made there, it muſt be ſued for in the Adn 
e fralty: But if the Goods are by the Purſer or Mariner: cot 
tracted for at Land, they muſt ſue at Common Lau-. 

IX. If Goods are ſo imbezled, or ſo damnified that th 

= Crew muſt anſwer,' the Owners and Maſter mul 

deduct the ſame out of their Freight to the Merchants, 40 

the Maſter out of the Wages of the Mariner; for . 

; <3 od Noo OE. ARIES FIR 23} je (os ne | 150 


bum m_ gd ed , _ 


<<—Y © py > my 


Book II. Ok Mariners. 4 
Freight is the mother of Wages, ſo is it the very Father of 
Damage: For before the Mariner can claim his Wages out 
of what the Ship hath earn d, the Ship muſt be acquitted 
from the copay that the Merchant hath ſuſtained by the 
negligence or fault of the Mariners: And the reaſon is, for 
that as the Goods are obliged to anſwer the Freight, ſo the 
Freight and Ship is tacitly obliged to clear the Damage 3 
which being done, the Mariners are then let in to their 
Wages. | | 1 R 
* If a Mariner be hired, and he deſerts the Service be- Lg. olera 
fore the Voyage ended, by the Law Marine he loſes his : 
Wages: And the ſame cuſtom at Common Law pleaded, it | 
hath been conceived will bar him. - 5 55 
If a Mariner ſhall commit any wiiful or negligent fault, 
by reaſon of which the Maſter, Owners, or the Ship 
anſwers damage to the Merchant, an Action lies well 
painſt him. DN 5 155 . TE. op 
XI. If a Mariner takes up Monies or Clothes, and the 
ſame is entered in the Purſer's Book, by the Cuſtom Marine, 
it is a diſcompt or a receipt of ſo much of their Wages as 
he ſame amounts to; and in an Action brought by them 
or their Wages, the ſame ſhall be allowed, and is not ac- 
counted mutual, the one to bring his Action for the 
lothes, and the other for his Wages. A, 4 | 
XII. A Maſter. of a Ship may give moderate and due Palch. 27 Car. 
xrrection to his Mariners, and if they bring an Action on 442. oy” 
xainſt him, he may juſtifie the ſame at the Common. Law ze, L. C. * 
nd by the Law of Oleron, if a Mariner ſhall aſſaultthe rules 
Maſter, he is to pay 5 Solx, or loſe his Han.  £e. Oleran. 
Mariners after they have unladen the Ship, if they de- '3 
and their Wages, and there be any intention of their de- perLe2.0!eron. 
arture, the Maſter. may detain a reaſonable proportion «4» 18. | * 
ff theſame till they bring back the Ship, or give Caution 
dſerve out the whole Voyage. ; 
XIII. Barratry of the Mariners is a Diſeaſe ſo Epidemical 
dn ſhip-board, that it is very rare for a Maſter, be his In- 
lultry never ſo great to prevent it; a ſpan of Villany on 
lip · board ſoon ſpreads out to a Cloud, for no other cauſe 
put of that circular encouragement that one knaviſh Ma- 
mer gives another. N * N 
However the Law does in ſuch caſes impute offences and 7»ft. de ob. 
alt committed by them to be negligencesi o the Maſtery % ** died. 
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and were it otherwiſe, the Merchant would be in a ven 

. | oo tondicion l . iy 0 _ | 

| e realons why they ought to be reſponſible are, for 

al, 1 i wa that the Mariners are of his own chuſing, and under his 
_ verſus Smith. correction and government, and know no other Superioue 
Rolls Abridg. on fhip-board but himſelf; and ifthey are faulty, he may 
330. correct and puniſh them, and juſtifie the ſame by Lay; 
and likewiſe if the fact is apparently proved againſt then, 
may reimburſe himſelf out of their wages. = 
Naut. Caup. XIV. And therefore in all caſes whereſoever the Mer. 
Stab. Leg. 1. chant loads aboard any Goods or Merchandiſe, if they be 


2 — loſt, imbezled, or any other ways damnifyed, he muſt be 


Slue Paſch, reſponſible for them ; for the very lading them aboard 
23. Car. 2. in makes them liable, and that as well by the Common Law, x 
B. R. then ] ⅛ ͥG oo tf | 

| XV. Nay, if his Mariners go with the Ship-Boat tothe 
Gloff. ſuper eod. Key or Wharfe to fetch Goods on ſhip-board, if once they 


_” have taken charge of them, the Maſter becomes imme. 


. reſponſible if they ſteal, loſe, damnifie or imbeit 
em. . A, F fs fi 1 i Te 
' XVI. The ancienteſt Record that is found extant, i 
that in Edward the Third's time, where one brought at 
Action of Treſpaſs againſt the Maſter for the imbezlement 
by his Mariners of twenty two pieces of Gold, Bow, Sheif 
of Arrows, Sword, and other things, and adjudged he 
ſhould anſwer. And for that the ſame is or may be d 
great moment, accept of a Tranſcript of the Record, s 
the fame was certified into Chancery, in order to have i 
ſent into the Ring Bench, to enable the Plaintiff to bring 
an Action upon the ſame Judgement in any place in E. 
land where he could meet with the Defendant. 


Brevia Regis 9 in Chino Patri Dno J. Dei gratia Wy 
in Nurre Ion-· V goꝛzn' Epiſcopo Dui Regis Ed. Cancellar vel t 
don Trin. Anno locum tenenti lui humiles & devoti, Robertus Gpent, 
24 E 3. n. 43. Majoz Uille Briſtol, Edwardus Blankeit, & Johannes n 
Br., © Caſtleacre Ballivi libertatum efuſvem Ulle, ſalute 
mum omni+reverentia & honoze, De teno2e c Netcom! 
pceſſus loquele que fuit cozam nobis in Cut Domini Kt 

gis ibidem ſine bzcvi inter YenT Pilk# Jurdanum Ueno? 
Pagiltrum*Navis: vor la G2aciane ke Bapone in pkit 
 tkranlgreſs* pur per bzeve- Du Regis nobis Wan 
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zobis inde certificatur, .ſub ' ſigillis nis vobis ſi placet 
ittimus in hits ſcriptis. Ad placit' Tolis tenk ibidem die 
Partis pꝛox poſt Feſtum Epiphaniæ Domini anno Regni 
Regis nunc 24 Yen? Pilk que? opt. ſe verſus Jurdanum 
Henoze Pagiſtrum Navis vocat la Gzaciane de Bapone de 
pkito tranſgreſs* per pk, cc. & unde quer, quod ſecundum 
legem e conſuetudinem de O L ER ON unuſquiſq; a- 
rifter Navis tenetur reſpondere de quacunque tranſgreſs* 
er ſervientes ſuos in eadem fac*,, & Johannes de Rule & 
Bartolet de Boznes lervientes pzedicti Jurdani Pagiſtri 
davis pzedicte die Percur ꝓr ante Feſtüm omnium San⸗ 
to2um Anno Regni p2edicti Regis Ed. 23 in Pari jurta - 
titan. in eadem navi de Johanne de Coznub' ſervienk 
2edic* 22 libd in auro, arcus, ſagif, glad. 4 al* bona x 
atalla ad valenk. 40 1. ceperunt & alpoztaverunt injuſte, 
t. ad dampnum p2edict* Yenk 60 l' & > pzedictus Jurda⸗ 
us hoc velit dedicere, pdig' Yen? paratus eft verificare, 
jc. Et pdictus Jurdanus venit & dicit quod lex de Oleron 
lis eſt quod ſi aliquabona & catalla Pagiſtro alicujus Na- 
is liberata ſunt cuſtodiend', unde idem Pagiſter p eil⸗ 
em vel p aliqua alia re in eadem navi facta manucap, illo 
nodo Pagiſter Navis tenetur reſponyere, non alio modo, 
| (up hoc patit Judicium. Et pdic Heu dicit, qd* unuſ- 
luiſque Pagiſter tenetur reſpondere de quacunque tranſ- 
reſlione p ſervientes ſuos in Navi ſua fac“, & petit Jus 
cium ſimk F. St lup hoc pdicte partes habent diem hic 
ie Dabbati px? poſt Feſtum [Ei. Yillarii px” futur ad 
ldiend* Judicium ſuum, cc. Ad quem diem pdicte ptes 
nerunt & petierunt Judicium ſuum, &c. Et recitat, Re- 
do > pzoceſſu pdictis in plena Curia cozam Pajoze & Bal⸗ 
bis c aliis pzobis hominibus Mille & Pagiſtris cx Pari⸗ 
atiis, viſum fuit Cruie, quod unuſquiſq; Pagiſter Navis 
enetur reſpondere de quacunque tranſgreſſione p ſervientes TheJudg- 
los in Navi ſua facta. Jdeo conſideratum eſt, quod pꝛedick ment in this 
Den? recuperet dampna ſua 40 k verſus pdic” Jurda- — = 
um p Cur taxat & nihilominus idem Jurdanus tranſ- Ta, and 
teſlione pdicta iu milericozdta. NEVE ought nor wo 
ave been a Capiatur; for it is not ſuch a Treſpaſs as the King is entitled to à Fine, Vi- 
22 — 224, Beedle verſus Morris, J Fac, Co. — the ſame, fob. 347+ ' * 45 


XVII. The Maſter ſubject to anſwer damage, is to be 
Inderſtood in all ſuch caſes where the Lading was brought 
2 r e * 27 > ** * aboar 


aboard either by his conſent or his Purſer's; for any other, 
. in fin, Or ſuch as ſhall be ſecretly brought in not beingentred in 
Naut.Caup. per the Purſer's Book, or in the Bills of Lading, the Maſteris 
leg. taguede not obliged to ſee forth coming, unleſs it be ſuch Goods x 
fart: . the Parties bring into the Ship about them, as Clothes, 
Money, and the like, as above, thoſe things being ſeldom 
entred, yet moſt commonly thoſe that are viſible, the 
| Maſter by Law is reſponſible for. Wa 

gal. Lag in fu. XVIII. So likewiſe if a Maſter forwarn a Paſſenger ty 
Naut, Caup. & keep his Goods, and that he will no ways take care d 
per leg itague them, and if they be loſt or purloyn'd by the Crew, he 
; de 6 20 will not be obliged to ſee them forth- coming; the Maſter 
PIT F 2 is not there held reſponſible in caſe of a loſs, eſpecially if 

lin. there be any thing of an agreement thereunto. - 
S. mortem de XIX. But if Goods ſhall be ſent aboard a Ship, andthe 
g, l verſus Maſter ſhall appoint a Cabin for the ſame, and deliverthe 
Glaſſes,Sir Fr. Key to the Lader, and tell him he will not be reſponſible 
Iboare, Trin 25 if a loſs happens; yet if the Goods are ſtole, he muſt no 
Elix. in the withſtanding make ſatisfaction: By the Common Lau it 


Exchequer. . ; 
Vide ** {hall bind an Inn. Keeper. yo 


Book, Mich. Note, That Goods once delivered to a Maſter, the 
Eliz poſt Cargo is not ſubject to be attached in his Hands, nor can 
Worley Caſe. any Cuſtom whatſoever ſupportthe ſame ; for they are in 
Law as it werebailed to the Ship, untill the Freight and al 
Mich. 25 Car, Other charges are paid: and very much doubted whether 
2 per Lord an Attachment can be made in Londen of any Goods at al 
Chief Juſtice lying on ſhip · bqard in the River of Thames (which though 
Hales, thePort of London) notwithſtanding Freight and all othe: 
1 charges are paid off. | 
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P. IV. 


Ot Freight, Charter parties, and 
Demoꝛzage. 


IX. Of faults ariſing from the Freigh 


10. Bl 7. The various ways that Ships may be 

of freighted at this Day. | ters, and of the deceaſe of the Ship 

he n. me ancient way of Freighting. |. in reference to Freight. 

ter BY III. How the ſame 5s governed upon X. Faults of Maſters ariſing from 

if the various Contratts, . and of Ac-| taking in Goods more than were 

J cidents happening to Maſters or La- contrafed fur; and of being forced 

ders preventing the Voyage. into Ports in his Paſſage. | 

the w. Of Agreements parol and in XI. Paſſengers dying the Ships title 

the writing, how conſtrued by the Com-| to their Goods and Concerns. 

ble mon Law, XII. The Ship in conſtruction of Law, 
v. Of Ships laded and unladed be- how far liable to Freight. 1 

t- fore the Voyage begun their be. XIII. Ships taben and retaken in 

W it coming diſabled, viz periſh in the] War, whether the ſame deſtroys the 

Vage before the ſame is com; Contract. Sag,” 

the pleated. IXI. Goods become loft without fault 
VI. Of Ships departure conſidered in| of the Ship, whether Freight be- 

Can reference to Freight and Damage. | comes due. rtf, x 

e in vn. Of Freight ariſing en Trading|XV. of Freight contrafled with per- 

dall Voyages, and loft by contingent| ſons defictent. | | 

the Actions, conſidered by the Common XVI. Of Ships contracted for by thi 

i Law, and the Law Marine. month to be paid at the arrival at 

u al vn. Of Freight becoming due upon| 4 Port; Ship is caſt away, the 

uph the various ways of Contra, or Goods ſaved: whether the Freight 

her general where none was agreed for. | ought to be paid. 


L FN the Freighting of Ships, reſpect is always had to the 

| Ship it ſelf, or elſe to a certain part thereof. 

Again, the Merchants either E, eight her by the Month, 
or the Entire Voyage, or by the Tum; for it is one thing 
to Freight a Ship, and another thing to take certain Tan- 
nage to Freight. e | | | 

do alſo it is one thing to be a Cape-Metchant, another 
to be an under-Freighter. | 

Il. There was of old another way of Freighting, which 
Was when the Merchant agreed with the Maſter for a ſun 
Certain to convey his Goods enſured againſt all peril ; ſuch 22 
were to be reſponſible if any detriment or loſs hapened To . "4 
but that is now become abſolete. mentkecb dy 


III. Freight fol. 53; 


AP. 
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aut. Caup. III. Freight is governed generally by the Contract and 
Stab. c. Le. varies according to the Agreement, reduced generally in 
1. K quamet; a Writing commonly called a Charter. party, executed be. 
dals neuem em- tween the Owners and Merchant,orthe Maſter in thehe. 
Aauꝛerit, inſtru- half of himſelf and Owners, or himſelf and the Merchant 
menta conſig- or between them all, or elſe is parol. 

\ nataſunto. Pe, The Maſter or Owners generally covenant to provide: 


22 on Pilot and all other Officers and Mariners, and all other 


Art. 20. things neceſſary for the Voyage; and for the taking in 


and delivering out of the La ing. 
rer Leg. Na. Tf there be an Agreement and Earneſt, but no Writing 
val. Rhod. jf the ſame be broke off by the Merchant, he loſeth his 
Art. 19. Earneſt; but if the Owners or Maſter repent, they loſe 
double the Earneſt. As) 
Nich. 10 Car. But by the Common Law * the Party damnified 
in B. R. Lang- may bring his Action of the Caſe, and recover his dams 
don and Stocks ges on the Agreement. 
=” If a time is appointed by the Charter-party, and eithe 
Per Leg. item the Ship is not ready to take in, or the Merchant not rev 
8. Si in Leg. dy to lade aboard, the Parties are at liberty and the Pam 
laca. damnified hath his remedy againſt the other by Aion, 
to recompence the detriment. - i 
If part of the Lading be on ſhip-board, and it happen 
ſome misfortune may overtake the Merchant that he hath 
not his full Lading aboard at the time, the Maſter is a 
liberty to contract with another, and ſhall have Freight 
by way of damage for the time that thoſe Goods were 
aboard after the time limited; for ſuch Agreements being 
of a Conditional nature precedent, a failure as to a compleat 
Lading will determine the ſame, unleſs afterwards affirms 
by conſent. And though it be no prudence for every Mer 
chant or every Maſter to depart from the Contract, ifi 
ſhould fo fall out that the Agreement as to the Lading 
not performed according to promiſe (ſeldom ever doneit 
any part be aboard) yet it is the higheſt Juſtice, that Ships 
and Maſters ſhould not be infettered but free, for othervil 
by the bare lading of a Cask or Bale, they might be defeat 
ed of the opportunity of Paſſage or Seaſon of the year. 
Mich 10 Cc. o on the other hand, if the Veſſel is not ready, tt 
inB.R.Langden Merchant may ſhip aboard in another Veſſel the remainde 
and Stocks of his Goods, and diſcharge the firſt, Skipper, and recom 
rang rp 1 damages againſt the Maſter or Owners — the reſt; This! 
d grounded upon the like reaſon as the former. Ant 


l * * * , 


. 
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d therefore by the Law Marine, chance, or ſome 
other notorious neceſſity will excuſe the Maſter ; but then 
he loſeth his Freight till ſuch time as he breaks ground, and 


till then he ſuſtains the loſs of the Ship. - 
But if the fault be in the Merchant, he then muſt an- 


229 
Per Leg. fiex 
conduct. & Leg. 
ft item fundus 
ing. | 


Per Leg. Ole- 


ſwer the Maſter and the Ships damage, or elſe be liable to . 21. 


entertain the Ships Crew ten days at his own Charge; but 
if after that, then the full Freight: and if any damage hap- 
pens afterwards, the Merchant muſt run the riſque of that, 
and not the Maſter or Owners. But by the Common Law, 
ſo long as the Maſter hath the Goods on Ship-board, he 
muſt ſee them forth-coming. | 
IV. Gow ge have always by the Common Law had 
agenuine conſtruction as near as may be, and according to 
the intention and deſign, and not according to the literal 
ſenſe of Traders, or thoſe that merchandize by Sea, yet 
they muſt be regularly pleaded; and therefore where one 
had by Charter-party dated Sep.8. 38. Eliz. hired a Ship for 
a Voyage to Dantzick for Corn, it was agreed betwixt 
them, that after the Ship ſhould be laden ſhe ſhould fail ro 
Leghorn, there to be delivered, and in conſideration that 
the Plaintiff had agreed, that the defendant ſhould have 


Art 25. Legum 
Naval. Art. 29. 
cod, 

Rich, verſ. 
Kneeland. 

Cro. 2. Part. 


the moiety of Corn, quod tunc fuit, or hereafter ſhould be 


laden in the Ship during the ſaid Voyage, the Defendant 
by Judgment dated Oct. 9. 38 Elix. covenanted to pay the 
moiety of the money for the ſaid Corn, quod tunc fuit, or 
afterwards ſhould be laden, & c. and then comes and faith, 
that Oct. 9. 38 Eliz. the Ship was laden with 60 Laſts of 
Corn, and for not performance of the moiety of his pay- 
ment the Action was brought; the Defendant to this comes 
in and pleads that the Deed was ſealed Oct. 28 in 38 Eliz. 
© quod ad tunc vel poſtea there was not any Corn laden there, 
and traverſeth the delivery Oc. 9. in this Caſe it was ad- 
judged, That in regard the Plaintiff declared upon a Deed 
dated Oct. 9. 38 Elix. it. ſhall be intended to have its eſſence 
and delivery at that time, and at no other: and if he ſhould 
confeſs it to be dilivered at any other time, it would be 


adeparture from his Declaration, and the word rwnc is re- 


ferred to the delivery, and not to the Date; and if it were 
delivered ten months after the Date, he ſhould not have 
the benefit of the Corn laden before the delivery: and 
therefore the Defendant was adjudged not to be * 
888 wit 


Aich. 8 Jac. in 
B. R. Offley 

verſ. Sir Bap- 
tif Hlix, cro. 2. 
part, fol. 263. 


* 


\ 
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with paying for any Corn before the delivery of the Dee 
the or of the Deed being, that he ſhould pay 2 
Corn then laden, &. which (then) is referred to the ti “ 
of the Eſſence of the Deed by the delivery, and not to the 
Date. | | 
A does contract with B. and does aſſume to him to de . 

liver an hundred Quarters of Barley on ſhip- board in ſud W. 
a Port, viz. at Burton Haven in Com. Ebor. and mention AT 
no time for the Barley to be carried there, &c. A. aſſuns I for 
to carry them there, and be at this Port with them, B. ue 
affirmed is grees to pay fo much for the faid Quarters of Barley, 4 
-rrour, Mich. doth arrive with his Boat there, this is a good Contra: Sl 
3 Fac, Arkin- But in this caſe A. is bound to be at the ſaid Haven, and Nat 
ſon verſ.Buckle. to deliver to him the ſaid hundred Quarters, as aforeſaid | 
; A. doth it not, albeit B. hath performed his Promiſe; and Leg 
mw Cent. was their ready to receive it, B. brings an Action on the 
39. Caſe and adjudged it lay. 9 5 

Ad Leg. Rhad. V. If Goods are fully laded aboard, and the Ship bare 
| broke Ground, the Merchant on conſideration afterward 
reſolves not on the Adventure, but will-unlade again; by c 
| the Law Marine the Freight is due. * 
Judg. Olerm. And if the Ship in her Voyage becomes unable without & 
Leg. uit. ad the Maſters fault, or that the Maſter or Ship be Arreſt 

R.. phy ſome Prince or ſtate in her Voyage, the Maſter ma G 
either mend his Ship, or Freight another. _ 
But if che Merchant will not agree to the ſame, then the 
Digeſt. Paulus. Freight becomes due for fo much as the Ship hath earn: 
44 6. 2. For otherwiſe the Maſter is liable for all damages tha 
Heek. 1. ſhall happen. And therefore if that Ship to which tix 
' Goods were tranſlated, periſhed, the Maſter ſhall anſwer; 

but if both the Ships periſh, then is he diſcharged. 
But if there be extream neceſſity, as that the Ship is 
a ſinking condition, war} an empty Ship is paſling by, « 
at hand, he may tranſlate the Goods; and it that Ship fink 
or periſhes, he is there excuſed : but then it muſt be app 
rent that that Ship ſeemed probable and ſufficient. 

Leg. qui Rome , VI. If a ſer time be fixed and agreed upon between the 
Sect. Callima- Merchant and the Maſter wherein to begin and finiſh bs 
chus, ff. de Voyage, it may not be altered by the ſupra Cargo withol 
verb. ob, ſpecial Commiſſion for that purpgſe: © = | 
| Ifa Maſter ſhall weigh anchor and ſtand out to his Vo- 
age after the time coyenanted or agreed on for wy 


% oy in. £7” > 
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ture, if any damage happens at Sea after that time heſhall 
refund and make good all ſuch misfortune; yet if a Char- 


ter-party is made, that the Plantiff ſhall ſail from London to 
Labon with the firſt Wind and opportunity, &. in con- 
ſideration of which the Merchant did covenant to pay ſo 
much for Freight; the Ship departs not with the firſt 
Wind or Opportunity, yet afterwards -breakes Ground, and 
arrives at her Port, the Freight in this Caſe is become due; 


Ship did not depart with the next Wind, is but a circum- 


ance which in ſtrictneſs of Law is not traverſable. 


If it be agreed that the Maſter ſhall ſail from London to 3, les. G 
Leghorn in two months, and Freight accordingly is agreed 70055 in did. 


on, if he begins the Voyage within the two months, tough S Calimachum 


he does not arrive at Leghorn within the time, yet the 


Freight is become due. 


MI. If a Ship is freighted from one Port to another 25, 
Port, and thence to a third, fourth, and fo home to the Port F. de 
from whence ſhe firſt ſailed, (commonly called a Trading Leg: ult. de 


Pack 2 U 


K. | 
for their is nothing can bar the Ship of her Freight but the rg — as 


not departure, for only that in Law is traverſable, being ries verſus. = 
material to avoid the payment of Freight; but to ſay the Tau. 161, 


231 


} 


Relegati 


pant 


age) this is all but one and the fame Voyage, ſo as, it Seb. 9+ 


be in conformity to the Charter-party. . 


A Merchant agrees with a Maſter, that if he carries his 


Goods to ſuch a Port, he will then pay him ſuch a ſumm; ia. 9. Je. in 
in the Voyage the Ship is aſſaulted, entred and robb'd by CB. &#.538. 


Bright verſus 


Pirates, and part of her Lading taken forth, and afterwards 
the remainder is brought to the Port of diſcharge, yet the 
ſumm agreed upon is not become due: for the Agreement 


i; not by the Maſter performed. 


But by the Civil Law this is vis major, or caſus fortuitus, 
there being no default in the Maſter or his Mariners, and 
the ſame is a danger or peril of the Sea, which if not in 


Naval Agreements expreſt, yet is naturally implyed : For co. 1. pat.gq. 
| Shelly's Caſe. 


moſt certain, had thoſe Goods which the Pirates carried 
away in ſtreſs of Weather, Nawvs levandæ cauſa, been 
thrown over; board, the ſame would not have made a diſ- 


ability as to the Receipt of the ſumm agreed on; for by But a Pirate is 
doth the Common Law and the Law Marine, the act of God, 
or that of an Enemy ſhall no ways work a wrong in acti- 
ons private. 


VIII. If a Ship be freighted | y the Tun, and ſhe 


is full 
laden 


Cooper, Brown. 


Reniger and 
F ogujjus Caſe. 
Plawden Com. 


nor an Enc- 


my- Vide 


chap. | | 5 
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laden according to the Charter-party, the Freight is to be 
id for the whole; otherwiſe but for ſo many Tun aste 
Lading amounted to. 
Leg. Si quis If Freight be contracted for the lading of certain Ca. 
Cod. de juſtit. tel, or the like, from Dublin to Weſt-Cheſter, if ſome of then 
© ſabſtit. happen to die before the Ships arrival at Weſ#-Chefer, the 
* Arg.Leg. ſeio Whole Freight is become due as well for the dead as th 
f. de annis le- living | 
eat.dy leg. ili: But if the Freight be contrated for the tranſportin 
— fin-ff. them, if death happens, there ariſeth due no more Freiphe 
- ox than only for ſuch as are living at the Ships arrival at he 
Les pe- Port of diſcharge, and not for the dead f. 
1s & Leg. ſi If the Cattel or Slaves are ſent aboard, and no 
_ am. ment is made either forlading or tranſporting them, by 
2 ® oy generally, then Freight ſhall be paid as well for the deal 
Leg. ſed dy as the living. 3 8 
addes in $-Si If Freight be contracted for the tranſporting of Womez, 
9uw multerem andthey happen in the Voyage to be delivered of Childra 
1 ſhip-bbard, no Freight becomes due for the Infants, 
The Charter- party does ſettle the Agreement, and de 
There are 3 Bills of Lading the Contents of the Cargo, and bindstis 
Bills of lading Maſter to deliver them well conditioned at the place d 
_ _— diſcharge, according to the Contents of the Charter- h 
fegt over Sea Or Agreement; and for performance, the Maſter oblige 
to him whom himſelf, Ship, Tackle and Furniture to ſee the ſam 
the Goodsare done and performed. 
— If Goods are ſent aboard, generally the Freight mul 
the Maſter, Þe rm bo Freight for the like atcuſtomed Voyage 
and the laft If a Ship ſhall be Freighted and named to be of ſuch 
for the Mer- Burden, and being freighted by the Tun, ſhall be foun 
_ or La. jeſs, there ſhall no more be paid than only by the Tunſi 
8 all ſuch Goods as were laded aboard. | 
If a Ship be freighted for two hundred Tuns or 
abouts, the addition of thereabout is commonly reduced it 
be within five Tun more or leſs, as the moiety ofthenut 
ber Ten, whereof the whole number is compounded. 
Chaſe & Jones . If a Ship be freighted by the great, and the Burden: 
verſ. Lovering it not _— yet the ſumm certain is to be paid. 
Spes 220. IX. If the Ship, by reaſon of any fault ariſing from ti 
Leg penult.$-9. Freighter, as lading aboard prohibited or unlawful Col 
. te cet. modities, occaſions a detention, or otherwiſe impedes il 
Ships Voyage, he ſhall anſwer the Freight contracted i 


agreed for. | 


> > SS 
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good that out of his own Purſe : But if the Goods are 


If a Ship be freighted out and in, there ariſes due for Lin. 9. Jar. 
Freight nothing till the whole Voyage be performed : So - R. Bright 
that if the Ship die, or is caſt away coming home, the — 
Freight outwards as well as inwards becomes loſt, La 

X. If a Maſter freights out his Ship, and afterwards Leg. 0leron. 
ſecretly takes in other Goods unknown to the firſt Laders, Cg. Nava. 
by the Law Marine he loſes his Freight; and if it ſhould „ 
ſo fall out, that any of the Freighters Goods ſhould for 
ſaſety of the Ship be caſt over-· board, the reſt ſhall not be- 
come ſubject to the Averidge, but the Maſter muſt make 


brought into the Ship ſecretly againſt his knowledge, it is 
xtherwiſe; and Goods ſo brought in, the ſame may be 
ubjected to what Freight the Maſter thinks fitting. 

If the Ship puts into any other Port than what ſhe was 
reighted to, the Maſter ſhall anſwer damage to the Mer- Leg. ole. 
hant; but if forced in by ſtorm, or by Enemy, or Pirates, + 
e then muſt ſail tothe Port conditioned at his own coſts, 

Generally the touching at ſeveral Ports by Agreement imports Rule. 

t a diverſity, but a Voyage entire. 

XI. If Paſſengers having Goods happen to die on ſhip- 
oard, the Maſter is to inventory their Concerns, and 

e ſame may a year keep; and if none claim the ſame, 

Malter becomes Proprietor defeaſable : But the Bed- 

ng and Furniture of the Parties become the Maſter's and 
is Mates, and the Cloathing are to be brought to the Z.. col 

hip-Daſthead, and there praiſed and diſtributed amongſt del Mere, = 

e Crew, as a reward for their care of ſeeing the Body 
into the Sea. | | 2 | 

XII. The Lading of the Ship in conſtruction of Law is Bald. in leg, 

h obliged for the Freight, tlie ſame being in point of £79145 . 

yment preferred before any other Debts to which the — — 

ods fo laden are liable, though ſuch Debts, as to time, Wt 
te precedent to the Freight; for the Goods remain as it 

ſe bailed for the ſame : Nor can they be attached in the 

ters hands (though vulgarly is conceived otherwiſe. ) 

lips deſerve Wages like unto a Labourer, and therefore 

theeye of the Law the Actions touching the ſame are l. 26, 25. 

ally conſtrued favourably for the Ship aud her Own- Car.2. in f. R. 

And therefore if four Part-Owners of five ſhall make 4%. h verſus 

cir Accompts with the Freighters, and receive their Kehle 3 gep. 
portions, yet the fifth man may ſue ſingly by himſelf % 

| > Ve without 
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5 vuvithout joyning with the reſt; and this as well by the 
Common Law, as the Law Marine. 3 
XIII. A Ship in her Voyage happens to be taken by an 
Enemy, afterwards in Battel is re- taken by another Ship 
wh in amity, and reſtitution is made, and ſhe proceeds on 
7K. 2 Statham in her Voyage, the Contract is not determined, though 
Abridg. 54. the taking by the Enemy d iveſted the Property out of the pa 
3 Owners; yet by the Law of War that Poſſeſſion was de. the 
feaſable, and being recovered in Battel afterwards, the 
In Jure Pofili. Owners became re- inveſted: So the Contract by fiction of PM 
—— _ Law became as if ſhe never had been taken, and fo the 
5 2 entire Freight becomes due. 
XIV. If Freight be taken for 100 Tuns of Wine, and 
25 twenty of them leak out, ſo that there is not above eight 
B nee verſcole inches from the Puge upwards, yet the Freight become MP) 
e oe due: One reaſon is, becauſe from that gage the King be- 
e comes entitled to Cuſtom ; but if they be under 8 inches In tt 
B. R. by ſome it is conceived to be then in the Election of the iſ 
Freighters to fling them up to the Maſter for Freight, and 
the Merchant is diſcharged. But moſt conceive otherwik; 
for if all had leak'd out, (if there was no fault in the Mz 
ſter) there is no reaſon the Ship ſhould loſe her Freight; 
for the Freight ariſes from the Tunnage taken, and if the 
leakage were occaſioned through ſtorm, the ſame perth © 
may come into an Averidge. Beſides, in Bourdeaus the 
Maſter ſtows not the Goods, but the particular Officen 
appointed for that purpoſe, quod nota. Perhaps a ſpeciſit 0 
| * may _ the Cale. MY 1 . 
olt certain, if a Ship freighte the great be cal 
8 away, the Freight * . . if by * Tun or Piece 
happens, theof Commodity, and ſhe happens to be caſt away, aft 
Eniuced com- wards part [[r doubted whether pro rata ihe ougit d. is 
1 not to be anſwered her Freight. 1 


Goods over to the Aſſurors, who take them towards ſatis faction of what they pe 
vi tue of the ir ſubſcriprions. / 


XV. If a Merchant takes Freight by contracting with 
Mariner that is not a Maſter, if loſs happens, he muli ture 

2 - .. . contented to fit down without any remedy againſt ts 
£3, Owners; but perhaps ſuch a Mariner for ſuch an A 
— may ſuhject himſelf to an Action. 3 
Coe g. aii. But if there be a fault committed by a Mariner unt 
fel. 146. was hired, or put in by the Maſter or Owners, there f 


reparation the Owners become liable] ally 
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XVI. The Maſter is not bound to anſwer Freight to Jebanues Loci. 
the Owners for Paſſengers, if they are found to be una- , 3. 4 8. 
ble to pa 7). : 
If a Ship by Char 22 reciting to be of the burden of 
200 Tuns is taken to Freight for a ſumm certain, to be 
paid at her return, the ſumm certain is to be paid, though _ 
the Ship amounts not to that Burden. 5 
If a Ship is freighted after the rate of 20 l. for every 
Month that ſhe ſhall be out, to be paid after arrival at 
he Port of London; the Ship is caſt away coming up from 
he Downs, but the Lading is all preſerved ; yet the Freight 
become due: For the money ariſes due monthly by the 
ontract, and the place mentioned is only to ſhe where 
ayment is to be N for the Ship deſerves wages like a 
iner, who ſerveth by the Month; and though he dies 
1 the Voyage, yet his Executors are to be anſwered pro 
14. Beſides, the Freight becomes due by intendment on 
te delivery or bringing up of the Commodities to the 
tort of London, and not of the Ship. | 
If a Man freights a Ship out, and Covenants that the 
hip with the firſt Wind and Opportunity ſhould fail out. 
that Port to Cales, and the * * covenants that he cler verſ 
r the Freight of all the Premiſſes would pay unto the Gurnel, Paſch, 
later 184 J. pro tora transfretatione omnium premiſſarum, © 1: — 1 
the Maſter doth not4verr that the Ship did arrive at the frog”? por, 
ort of Cales, he cannot maintain an Action againſt the fu. 167. 
eighter, If the Maſter enters into a Charter- party for | 
nſelf and Owners, the Maſter in that caſe may releaſe 
Freighters without adviſing with the Owners ; but if | 
Owners let out to Freight ſuch a Ship whereof 
S. is Maſter, though the Maſter Covenant in the ſame 
arter-party and ſubſcribes, yet his Releaſe in that caſe 4 | 
ll not bind the Owners, but the Owners releaſe on the | 
ter hand will conclude the Maſter: And the reaſon is, 1 
that the Maſter is not made a proper Party to the In- 
ture, And fo it was ruled, where an Indenture of | 
ter- party was made between Scudamore and other Owne | 
the good Ship called the B. whereof Robert Pitman 1 
Maſter on the one Party, and Yandenſtene on the other | 
in which Indenture the Plaintiff did covenant #1 
tn the ſaid Vandenſtene and Robert Pitman, and bound | 
Ulklves to the Plaintiff and Robert Pitman for perfor- 
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Scudamore & mance of Covenants in 600 J. and the Concluſion of the 
40 * fu. Indenture was, — In witneſs whereof the ſaid Robert Pi 
en nus put his Hand and Seal, and delivered the ſame; in x 

Eliz, in B. R. pu j 
cited in Coke Action of Debt brought upon the Bond for performance 
2. Iſtit. fol. of Covenants, the Defendant Teese the Releaſe of B. 
673. man; whereupon the Plaintiff demurred : And it wx 
| adjudged, That the Releaſe of Pitman did not bar the 
Plaintiff, becauſe he was no party to the Indenture. And 
the diverſity in that caſe was taken and agreed betweeg 
an Indenture reciprocal between parties on the one ſide 
and parties on the other ſide, as that was; for there ng 
Bond, Covenant or Grant can be made to or with any 
that js not party to the Deed ; but where the Deed indent 
ed is not reciprocal, but is without a Between, &c. as O. 
nibus Chriſti fidelibus, & c. there a Bond, Covenant a 

Grant may be made to divers ſeveral perſons. | 


0 CHAP. V. 
Df TUreck. 


of Goods wreckt as in ele to VI. Of Flotſam, Jerſam, and 

the alteration of the property by the | where the King ſhatl have the 

— Law. ſame, and whether the Grant of 

I. Of - the preſervation of Goods | Wreck the ſame paſſes; and where 

Wreckr y and the wniſbment of | a Subject may preſcribe. 

thoſe that (rid add miſery to the | VII. 0 Ships Wreckt and no cred» 

read ſuch Perſons fo diftreſ. | ture in them, yet no Wreck; and 
of Ships . whether in Law 

4z sf Goods Wreckr, their preſer- 2 loft or wrech, or nei- 

vation according to the Laws | 

Oleron, and of England, 7 * un bf the Sheriff's duty as in re- 

the puniſhment of thoſe that ſhall | lation to Goods Wreckt; and of 

up mak reſtitution. Owners their time of claiming their 

V. of contribution where the Ship | property. 

11 „N e 

Th King of Great Britain's | X. Of Wreck ia the Iſle of Wight, * 

Prerogative as in relation to | not in the Admiral pg wt ſpecial | 

Wreck and other DINE the | words, 

Sea, | | 


20 KFS Fa F om 


a 
ent. 


Iz 


N matters of perl tbard i is as ie, were a Conrad be- * 
tween them which have loſt their Goods by ſuch miſ- 
xtune, and them upon whole Lands the Goods and Mer- 
ndize are driven, that the ſame be reſtored. to tm 
r thoſe that claim under them. And therefore by the : 
ivil Law it is preciſely forbid, that no Man ſhall meddle re. — 
ich ſuch Goods as are Wreckt; and ſuch as are ag de incendior, 
o have ſtoln any thing thereout,are holden for R 1 
or that ſuch Goods being caſt on Land and recovered out” 
tt the Sea, remain ſtill his who was the Owner thereof, Leg. 44. D. te 
nd deſcend upon his Succeſſor; neither Eſcheate to che ary. rer. dan 
ng, neither to any other to whom the King hath grant- 
2 ch Royal Privilege. f 
 Thereaſon why the Laws were ſo ſtridly declared by the 4 69H 
man:, was, for that by the Laws of Rhodes if apy Ship Jad ee 
become Wreck, dh all the Petſons n 1 11 5 45 een 
ye, Net the Ship and Goods became y the 
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| Lords: But the ſame being barbarous, was afterwards te. bc 
pealed and abrogated. - 
The Emperor Conftentine the Great ſays in this Caf; il 
if any Ship at any time by any Shipwrack be driven » L 
Lee. 1. lib. 11. the. Hore, or touch at any Land, Let the Owner have it, a In 
c. le Naufrag. let not my Exchequer meddle with it: For what right bath I M. 
= [Exchequer in another man's Calamity, ſo that it ſhould bunt 4. Wl 
ter Gain in ſuch a woful Caſe as thu ? + 
And yet if no Kindred appear within a year anda day, liv 
or appearing, prove not the Goods ſhipwracked to E WM bre 
theirs, the Goods come to the Exchequer even by da lan 
Law: So much that Law condemns careleſneſs, whichzW'” 
written, vigilantibus & non dormientibus, Cc. And with (t 
this agree the Laws of Oleron and the Laws of this Land ©: 


F as taken out of thoſe Imperial Laws, in that point, avs 
conceived. {1 _ 


Leg. i. in y. de II. The Civil Law was ever ſo curious and careful ty * 
incend. ruin. preſerve the Goods of ſuch miſerable perſons, that if ay oh 
let. in eum cum ſhould ſteal ſuch, they ſhould pay four-fold to the Owne, a 
my fe: 1 in if purſued within a year and a day; and as much to the 
. . end. Prince or his Admiral: So careful were they, and ſo ex 
rain, aanfiag- in requiring reſtitution, that the very ſtealing of a Nai, 
| or the worth thereof, obliged the Thief to the reſticution 
Ns of all the remaining Goods And by the Emperour 4 
| nius it was made a Law for ſuch ſort of men, that t 
Leg. pedibus ſhould be batten'd and baniſh'd for three years; but tha 
eed. was only for thoſe of a high and honourable Rank: But 
thoſe chat were baſe and ipnoble, ſhould be ſcourged and 
* the Gallies or M TMR | 13 . 
8 the preventing of help to ſuch ſhipwrackt periot 
—_— 4 Ex- was puniſh'd with che ſame Fferin as Feiner 
trod. Crim. The like for thoſe that ſhall Do forth any treacheroy 
| Lanthorn or Light, with intention to ſübject them to da 
ger or ſhipwrack, was puniſh'd with Death, 
121 And though no harm happens, yet he may be puniſhed 
Per fer- Hence its, that Fiſhers are forbidden to fiſh with Li 
Legne pſcrer in the Night, for fear of betraying Sailers. 
nd here 9 . | 
—_— omit the great and pious care that His Majeſty hath had in his Directions de 
Light Houſes and Latthorns, and other ſpecial Sea - mars; bur more eſpecially i 
Crecting at his own Princely Charge chat moſt excellent Light-Huuſe near Goof 


Tarmouth, which both for Height, Curi and Form, is not inferior to, if not © 

bg all or moſt inCtviſicndow: $a : r nts rags e e 
2 dee. Nins - FT. AF 3 

. + 4 3 - : — & . III. ji 
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III. And as the Emperor and other Maritime King- | 

goms had in ſome ſort abrogated and repealed that cruel 

Law, and ſubjected the Violators to puniſhment for the 

Inhumanity offered to ſuch diſtreſſed perſons ; fo our fa- 

mous King Richard returning from the Holy War, in his 

own experience at Sea became ſenſible of the miſeries 

which Merchants and Mariners at Sea underwent, their 

1y WH lives being always within few inches,often within an hairs 

1 breadth of death; and having conſideration of their ca- 

thy WY 1amitous and diſtreſſed ſtate, in his Voyage reſolved to 

Az :cvoke that Law, and at Oleron in the Bay of Aquitane 

with (then part of his Dominions) as Soveraign Lord of the 

Ocean and all thoſe Maritime Kingdoms, did there a- 

nongſt other good Marine Laws declare, That if anp 

perſon 02 living thing eſcaped out of any wzecked Ship to 

Land, it ſhould not be weck noz confiſcated to him oz his 

fucceſſoz, as it was befoze, though all the men eſcaped , _. 

alive. For before that both in England and in Normandy * gra, tis,” 

the F Crown was entituled to ſhipwrackt Goods, and the 2. cap. 5. 

King Jure Gentium (indeed according to the Rhodian Law) f Caſtuma 

became Heir unto them, which otherwiſe Fure natural; * man. 6. 15. 

were conceived to be in bonis nullizs, pertaining to no 

Owner: But now that Valiant and Religious Prince reſol- 

ved no longer to embrace fo cruel a Prerogative by the 

ſtripping the diſtreſſed Mariners of thoſe Rags of their 

Eſtates, which the Mercy and Modeſty of the Waves and 

Winds had left them; and therefore in the Month of 

Oftober at Miſſana, in the preſence of many Archbiſhops Ruger Hoveden 

and Biſhopsand others, he then for ever quitted the Royal in the, letter 


Claim to Wrecks, which afterwards was declared and ety _ 


publiſhed at Oleron in his own Territories; fo that if any 7oar.Brompron 
man out of the Ship came alive to ſhore, the property of the Cn. col. fol. 
ſbipwrackr Goods was ſtill preſerved to the Owner: which 1887. 

Royal condeſcenſion was ſo enlarged by our ſucceeding 

Kings, That if a Pan, Dog, oz Cat eſcapes alive out of 

the Dhip, neither the Ship oz other Ueſſel, noz anp thing 
therein ſhall be adjudged Wreck, but the Goods (hall be 
lvedand kept by the Sheriff, Coroners, oz the Kings Bai⸗ 
liffs, and delivered to the Inhabitants of the Town where 


the Goods are found; ſo that if any within a pear and a 1-7. 7. c. 4. 
diy (ue faz thoſe Goods, and af.ex pꝛove that. they were 3 © . Nw . 
lis a: the time ol che ſhipwaach, they ſhall be * L CES 
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him without delay: But if not, they ſtall be ſeiſed by the 
faid Sheriff, Cozoners, 02 Bailiffs, foz the Kings uſe, an) 
Gall be delivered to the Inhabftants of the Town, why 


| ſhall anſwer befoze the Juſtices foz the Wreck belonging 


Fer Leg, ole. to the Bing; but this good Law extends not to Pirates, 
ron, cap. 4). Robbers, Dea⸗Kovers, Turks, 02 cther Cnemies to the 


ee 


4acording tothe Laws of Nations, as & that given fir hf, 
whereof there u no hopes f Recovery, like a b in the 


Catholick Faith. L Ens e 
Where the Vreck belongs to another, he ſhall have i 

in like manner; and if any be attainted to have done 

otherwiſe, he ſhall ſuffer Imprifonment, make Finetothe 

King, and yield damage alſo. 

| it a Bailiff do it, and it be diſallowed by his Lord, the 


\ Bailiff ſhall anſwer for it if he hath wherewithal; by 


if not, the Lord ſhall deliver his Bailiff's Body to thy 


King. 


IV. If the Ship periſhes only, and the Goods are ſafe 
in that caſe the Goods ought to pay a proportion of: 
fifth or tenth penny, accordiug to the eaſie or difficul 
winning or ſaving of the ſaid Goods; rich Goods, as Golf 
and Silver and Silk pay leſs than Goods of great. weight 
and cumber, being in leſs danger, unleſs it were a Wreck 
going into a Pore, which the Skipper was not bound for, 
there e contra, then the Skipper is not to be conſidered. 

But if the Ship and Goods periſh in the Sea, and the 
Owners do totally forſake her, and ſo ſhe becomes a meet 
Derelict, in that caſe the firſt Poſſeſſor that recovers her, 
or any part of her Lading, gains a Property: And thi 


Paws of a Lion. And the incomparable Ulpian compars 
ſuch a Dereliction to a man that knows his own Goods 1 
be by ano her man detained, and makes no claim unto 


them im a long time; unleſs ſome cauſe do manifeſtly ap 


pear, ſeems to do it to no other purpoſe but to ſhew that 
he is willing to renounce: them; and this is it that Ulpia 
elſewhere intends, where he ſaich, that a Houſe poſſeb0 
for a long time by another, and no claim made, nor Rent 
demanded for it, ſeems to be deſerted by the right 


Owner... 


75 exatt Intireſt long ſince due, ſaith that good Empen 
Hmtonins, « hardly juſt 3 for the not demanding it in ſo \ 


d 
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ind that by not ſo much at demanding it, thy purpoſe was to 
net of heme beloved and honoured, A, Debtor 

Now that Silence ſhould be of ſuch a force as to juſti- 
ie our preſumption of a Dereliction, two things are re- 
quiſite; Firſt, That he that is ſilent knows that he haha 
Right; for him that knows it not, ſilence cannot pteju. 
lice. Secondly, That his ſilence be free and voluntary, 
and not occaſioned by fear, or any other ſuch cauſe; and 
he true reaſon is, that it is hardly paſſible that in a long 
ime a man ſhould not by ſome means or other arrive at 
he knowledge of his own Right, time daily adminiſtring 
xccaſions to the diſcovery of Truth. | | 

But becauſe that time, which exceeds the memory of 
man, is in a moral ſenſe infinite, therefore it claim ba 
ot made within 4 reaſonable time to a thing out of poſs - 
effion, it is a ſufficient Preſumption that it 2 forſaken, 
nlefs fome very ſtrong Reaſons be brought to the con- Gus lib. 2. 
rary ; and therefore the recovery of the Plate near the . 3. & 556. 
Bahama Rocks, loſt near fifty years ſince by the Spaniard, 
xcame moſt apparently a Derelict, and free not only 
r the Undertakers to recover and poſſeſs, but to keep Duke of Albe- 
2 Property juſtly acquired by them, as well by the wie & at 


| the aus of Nations, as the Civil Lew. | 1 N 
nen A V. The Ring ſhall have Wreck of the Sea, Whales, and | 
* eat Sturgeons taken in the Sea and elſewhere through- 


utthe whole Realm, except in places priviledged by the 


EA 22 
e VI. By che Grant of Wreck will paſs Fotſam. Feiſam; Sir Hen. ) Con- 
pars Wind Logan, when = are caſt upon the Land; but if they {eve ; 9g 
6s ue not caſt upon the land, the Admiral hath Juriſdiction, ,, 7185 ; 


unde nd not the Common Law, and they cannot be ſaid Wreck. 

yr cum Maris, are ſuch Goods only as are caſt and left 

7 that pon the Land by the Sea. 4 | 

Up For/am, is when a Ship is ſunk or otherwiſe periſhed, rater & alii 
ſſeß i pa the Goods float upon tlie Sea. * vob ien. 4e rer. A. 
Rem Feſam, is when the Ship is in danger to be ſunk, and .. Sedt. ben. 


Ir nent the Ship, the Goods are caſt into the Sea, 
withſtanding which the Ship periſhetn. 5 
Logan vel Ligen, is when the Goods being heavy, are 44. J. b. 
it into the Sea before the Ship periſhes, which by the derelie. - 
dence of the Maſter ot Mariners, who have an in- 8 
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1 


Willielmo Fiſh- her to Sea; by ſtreſs of Weather ſhe is caſt on land, where 
75 . it happened her Men arrived : It was reſolved by all de 
HY Judges of England, That the Ship was no Wreck, nor 
Pl. Com. 466. VIII. If Goods are caſt up as Wreck, and it falls out 
they be bona peritura, the Sheriff may fell chem within * 
the year, and the ſale is good; but he muſt account 1, 5, 
the true Owners. eee WE; 
Ownersclaiming the Wreck, muſt make their proof i) BW 
their Marks or Cocquets, by the Book of Cuſtoms, or by 5 
7 NB. fol,12. the Teſtimony of honeſt men; and if the Wreck belong I n 
to the King, the Party may ſue out a Commiſſion to hear Al 
and determine, and that by the Oaths of twelve men; ot ae 
elſe he may bring his Action at Law, and make out bs 
Proof by Verdi#; but ſuch Action muſt be brought wit 
; in tbe year and day. f | 
DD. dipte. r Note, Flotſam, Fetſam and Lagan, are Goods on of it 
& Of. Admir. the Sea, and belong to the King, who by Charter hat 
c 2 granted them to the Lord Admiral. 4 
— IX. If Goods were wreckt on the ſhore, and the Lot 
fol 24. Bur having power, takes them, heſhall not pay Cuſtom, ne 
INT 


ed nC.B, Spots ſpecial erdi found at 5. Edownde Bury in , | 


therby the Fong ate 2 2 10 Kors the Com- Shep. verſus 


man Law W 2 
flow, ber Far he omen opal 7 el he 2224" 4 
Kings, and he could not have a ſmall * na out Faughen, fol. 
of that which was all his own; and by #/ where 155. 
Wl wrecked Goods belonged more to another than to the 
. 


ee e 
hach his. 

Now that ate chargeable with Cuſtom acgor: 12 Cr.2.c.4. 
1 hui to the Act of T eee nbd 


* They ung 


ey muſt come a — 

for ſale by the King's natura born Subjects, or by —— 
gers and Aliens, as diſtinguiſh d from the cut Subjects. 

4 The Duty payabiè to the King is co be meaſured by 

the quality of him that imports the C ommeds ty; that is, 

if che Importer 8 n > Bays. less to the 


at King, and if an Ali | 
zed inich the Duty by the Sta- 


| 5. All thoſe Goods. 
Fra tte, Þ ocome oro Flagg the Porte or Places of 


the Kingdom, are to be as of the growth 
* (0 A Levant, Spain, P — 7 Germany, 8c, 85 * 
Whence it follows, x 1. Than Gaods Gage oer 


57 al 


and which by their kind, are to pay Dacy & he 


come or be brought 1 into the parts or places of 

dom, neither by the $ natural born Meg — 
Aliens, they are not ca with che Daren mentor 
ned in Ix Off 


9 2 Ty and ee 
— bed 


be inp te hen 
bee nor by 2 6075 tho d 
Subjetts, nor by any Stravgers, 

3 Goods want a Froprietor until we L449 


+ Wreehed Goods ate BY brought into the Kingfom, 
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being caſt on ſhore, as Merchandize, viz. for ſale, by 
ære as all other the native Goods of the Kingdom, indi 
Ffeerent in themſelves, for ſale or other uſe at the pleafur 

ß WO PE Tn," 
4. All Goods foreign ot domeſtick are in their nawr 
capable to be Merchandize, that is, to be ſold ; but it fol 
lows not thence, that whereſoever they are brought ing 
the Kingdom, they are brought as Merchandize, and w 
bed old, and ſhould pay cuſtom; for they are transfene 
from place to place, more for other uſes than for ſale. 
F. All Goods charged with the Duty of the Act, mul 
be proprieted by a Merchant natural born, or Mercan 
Alien, and the greater or leſs Duty is to be paid, a th 
Proprietor is an Alien cr Native Merchant; but wrecked 
Goods are not the Goods of 13 Merchant natural loi 
Alien or Denizen, whereby the Duty payable ſhould be 
either demanded, diſtinguiſh'd, or paid: Therefore a Duy 
impoſſible to be known can be no Duty; for Civil 
what cannot be known to be, is as that which is no. 
© 6. All Goods ſubject to the Duty of Tunnage and Poun- 
dage may be forfeited by the diſobedience and misbehari 
our — the eee bobgarr ng by hin, 

As unſhipping before payment, or lawfully tendring or apret 
for, Kc. Bly hos Goods'cannot be im - Frm. 

Creek or place of the Realm by way of Merchandi 

and unſhipped to be laid on land; for if ſo imported 

unſhipped to be laid on land, it is no Wreck, and there 
fore are not Goods forfeitable by the misbehaviour of an 
within the Act, and conſequently not Goods intended u 

de charged with the Duties by the Arx. 
Goods drowned or loſt in paſſing a Ferry, a great ii 
ver, or an Arm of the Sea, are not to be ſaid to be export 
ed, though they be carried to Sea; but Goods exported at 
ſuch as are conveyed to Sea in Ships or other Naval Cu. 
riage of mans artifice, and by like reaſon Goods imported 
muſt not be Goods imported by the Wind, Water, or {ud 
inanimate means; but in Ships, Veſſels, and other Cot 
veyances uſed by reaſonable Agents, as Merchants, Mat: 
ners, Sailets, cc. Whence it may be concluded, that Good 
or Merchandize imported within the meaning of the Ad, 
can only be ſuch as are imported with deliberation 200 
by reaſaciable Agents, not caſually and without you 


* 
4 


and therefore wrecked Goods are no Goods imported with- 
in the intention of the Act, and conſequently not to an- 
ſwer the King's Duties; for Goods as Goods cannot offend, 
forfeit, unlade, pay Duties, or the like, but men whoſe 
Goods they are: And wrecked Goods have no Owners to 
do thoſe offices when the Act requires they ſhould be 
done, therefore the Act intended not to charge the Duty 
upon ſuch Goods. . 266657 | B50 | 
The Admirals of England, ut magnus Admirallus Angliæ, The very | 
Hiernia, Wallis, ac Dominiorum & Inſularum earundem, poo = 
ile Caliſiæ & Merchiarum ejuſdem, necnon Gaſconia, Aqui- — we 
mit, & marium diftorum regnorum Anglia pre Eliz, in Ret. 
felfus generalis, Cc. which are the words of their Patents Admir. m. 10. 
uſed at this day, do claim all Wrecks ariſing from any of 
thoſe lar, of virtue of their Grants. ee e, 8 
X. BR ward the Second in the firſt year of his 1 E. 2. 1. 6. 
Reign, by his Charter granted the Caſtle of Carabrook,with * s. 
ill the Lands and Tenements in the Iſte of Wight, former- 
y belonging to 1/abella Fortibus, Counteſs of Albemarle, to 
i great Favourite Peter de Gaveſton and Margaret his Wife, 
nd the Heirs of their two Bodies begotten, (together 
ith ſundry other Caſtles and Lands) and commanded 
icholas de Boſco to put him into actual poſſeſſion, and 
ikewiſe commanded Robert de Sanſon, Keeper of the Fo- 
felt of Parkburſt in that Iſle, to be intendent to them for 
he Farm he had granted him for life for the cuſtody 
reof, which being after ſoon reſeized into the King's 
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nds, he granted this Caſtle with all its Services, and all | 
us Lands in that Iſle to Edward his Son and his Heirs Pa. 20. E. a. 
gs of England, and afterwards for the aſcertaining m. to. in : 


ion went out, y which it was found inter alia qd wieckum — de An. 
naris pertinens ad dictum Caſtrum valet per ann 4 47 43.5 32, 
5 that by the general Patent of the Admiral will not ; 

0 oy Wreck of this Iſle, without ſpecial words granted 

i the Patent. $001. T5 Or VFA SIO 

Note, If the Wreck happened, or was occaſioned by ler. 381.0. 
n of any fault or negligence in che Maſter or Ma- ll 1. C.. B. 
ners, the Maſter muſt make good 


hat did of right belong to the ſame Caſtle, an Inquiſj- 7e FA, 


_  Bookll 


bree 
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CH A P. = 
Ot Averſoges and Contributions. 
1. 3 niade llt t6 ihe Ae 
* to be caſt over-boar tx. "o mnt ſubje# to & 
| Wy 4 3 Ar ee 
the Ancient 1 0 te veridge 
ld in reference to ſuch $51 | e IR TR 
Iv. Whe Goods be Pyr the Ship where 
at = Rove t t th 
e md ing contributes, and the d 
V. The e 5 by ſueb 4 — 5 in Contributions. 
EN | | 
VI. The Ships Gear or Apparel, whe- 
ther within the Averidge. 
VII. The reſidue of the Goods where 
, racitly obliged to anſwer the Ave-| 
"ridge. | © ave 
VIII. Of Goods remaini 4 xv. 
board ſpoiled by reaſon of the eje 
buy ; oi where ſabjeb to the 
Ix. ad Lading are bub 


WO Aal de L Hips being freightes and at Sea, are often fubje 
. | Skeet abs age accidents, in which by the At 
cient Laws and Cuſtoms of the Sea, in extreme neceſſity thi 
Braffen, Ib. 2. Goods, Wares, Guns, or whatſoever 16 ſhall be thought 5 
. may in ſuch Exrremiy be flung over- board; but the 
che Maſter ought to Conſult Wich his Mariners, who f 
they conſent not, and yer the ſtorm and danger continus, 
the Maſter may command notwyithiſt che cafting 
over-board what he ſhall judge moſt fitting for the com- 
mon ſafety of the reft. So likewiſe Goods coming fron 
infected Towns or Places may bo caſt over- board; and i 
rs His an Adtion be — the Defendim ng 
| juſtifte the ſame, by pleading-the ſpecial matter 
Leg: d , If there be ſuper * a Requeſt ought Obe walk 
c.. to him to begin dark e the Marine 
ke I Ur 
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+... _ * over-board,, or the ſlipping the - Tow-Anchor or Big, 
© _ » Goods brought ſecretly in the Ship againſt the Mate 
L amiſſe & or Purſer's knowledge, if ejected, no Contribution is ty 
n 
This er is obſerved generally in the rating the n. 
4 mainder of the Goods by way of ä — 
de jadlu, & 8 · If they chance to be caſt over-board before half ty W 
de contribu. Voyage performed, then they are to be eſteemed at the 
ane. Price they coſt; if after, then at the Price as tlie reſt q 
dhe like ſhall be (old at the place of diſcharge. 
Leg-1.delMer: VII. As the Common Law looks upon the Goods 210 
exempt, & leg: Cargo as a Pawn or Pledge for the Freight, ſo the Main 
end, Les looks upon them like wiſe as a Security for the u. 
en de: ſwering the Averidge and Contribution, and that the Malte 
| .. ought not to deliver the Goods till the Contribution b 
ſettled; the ſame being tacitly obliged for the one as wel 
as the other. Ad Leg. Rhod. I. 2. Si non conſervatis. 
Leg. Nevis 4, VIII. If through the rifling of the Ship, or the caſting 
ad Leg. Rbod. or unlightning the Ship, any of the remaining Goods ar 
And Viniw's ſpoiled either with wet or otherwiſe, the ſame muſt cons 
Commentary»; to the Contribution for ſo much as they are mak 
235. worſe. 
IX. Tf it falls out that a Ship entring into a Port q 
Channel, cannot make way, and there be a lightning of 
disburdening of the Ship, then the Contribution falls tuo 
Leg. 9. G 3. parts to the Lading, and one third to the Ship, except the 
ad exbib. Ship ſurpaſs in value the Lading, or that there is fone 
daʒd quality in the Ship itſelf. - 
But to prevent that ambiguous Queſtion, if the Pam 
L. 1. ver. covenants that the Goods ſnall be delivered at the Pot 
gd convenit covenanted and appointed, then Condition makes Lau. 
depeſ. So for the Pilot's Fee and riſing of the Ship off grounl 
Ven there is no fault in the Maſter. | 
Tie. guemad· X. If two Ships happen to encounter and croſs cad 
modum pa- other, and the Crew ſwear their Innocency, Contribution 
rag. Si navi muſt be made by a juſt equality, but if one periſhes, 3 
_ Au. there can be no proportion of theloſs, ſo no Contribut 
: on. The reaſon that is given, for that otherwiſe a Skip 
might of purpoſe ſer an old weak — againſt a ſtrong 
Ship, and by that means hedge himſelf into a Contris 
tion and Recompence. However this bars not the Owne 
from bringing their Action againſt the negligent — 


+ 
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by which means he may recoop himſelf in damage, if it Cod 1. 18 N 
happens at Sea, the Action by the Civil Law is called Le- 2 num. 52. 


gs Agile. , : 5 — 

If ſuch a misfortune happens in the night at Sea, the 7omphins, wy 
Party, if he will compleatly arm himſelf for his recovery, Rep: 
ought to prove, that he made out Light or Fire, or other- . 
ways gave notice by crying or calling out. | 

XI. If it falls out in the Ship or Veſſel by the indiſcreet Z., Sernm, 5. 
ſtowing or lading thereof above the Birth- mark that ſuch 27. & Si. 23. 
jeFion happened, in that caſe it has been uſed by the Ma- 44 leg- Aqui. 
ine Laws no Contribution to be made, but ſatisfaction is 
o be anſwered by the Ship, Maſter, or Owners: 

XII. If to avoid the danger of a ſtorm, the Maſter cuts 4d leg. Rhod. 
down the Maſts and Sails, and they falling into the Sea, 4g, 2. $. Si 
re loſt, his damage is to be made good by Ship and La- Vt. 
ling pro rata: Otherwiſe if the cafe happens by ſtorm or 
cher caſualties, 

No Contribution is to be paid in caſe one Ship ſtrike 
gainſt another whereby Damage happens, but full ſatiſ- 
action is to be anſwered the Merchant in caſe of fault or 
iſcarriage in either; or an equal diviſion of the Da- 

age, in caſe it happen by a caſuality, as above. 

If a Lighter or Skiſf, or the Ships Boat into which part F.de leg. Rhod; 

the Cargo is unladen for the lightning of the Ship, pe- _ 
ſh, and the Ship be preſerved, in that caſe Contribution = Abo, 5 

tobe made; but if the Ship be caſt away, and the Ligh- ja#u.Sir Fran- 
t, Boat, or Skiff be preſerved, there no Contribution or cis Moore, fol. 
reridge is to be had, it being a Rule, No Contribution but 297 
dere the Ship arrives in Safety. 


* 


XIII. If a Ship happens to be taken, and the Maſter to Z.. xg. d 
deem the Ship and Lading out of the Enemies or Pirates ja#ur. 1. 2. Si 
nds, promiſes them a certain ſumm of Money, for per- 14vis 4 Pira- , 
mance whereof himſelf becomes a Pledge or Captive in | 
cuſtody of the Captor ; in this caſe he is to be redeem- 
at the cofts and charges of the Ship and Lading, and 
oney, if there be any in her, are contributary accor- 
pro each Mart's intereſt for his Ranfom. 5 
So where a Pirate takes part of the Goods to ſpate the he, fol. 
, Contribution muſt be paid. | 297- pl". 442. 
But if a Pirate takes by violence part of che Goods, the _ we 
are not ſubject to Averidge, unleſs the Merchant hath ä 
ade an expres Agreement to pay it after the Ship is 
0 d. D d But 
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| Grot. deintrod. But if part of the Goods are taken by an Enemy, ot 
e __ PT. by Letters of Marque and Reprizal, e contra. 
nt Van in So likewiſe in ſtorm, if the ſame is done for preſervai. 
the end of the on of the remainder. F 
chirteenth XIV. In Ejectment the Maſter or Purſer of the $i 
Chapter. ſhall contribute for the preſervation of the Ship, and i 
the Paſſengers for ſuch Wares as they have in the Ship, be 
it Pearls, precious Stones, and ſuch like; and Paſſenger 
that have no Wares or Goods in the Ship, yet in regard 
they are a burden to the Ship, Eſtimate is to be made d 
his and their Apparel, Rings, andJewels, towards a Cen. 
tribution of the loſs; and generally all things in the Ship, 
except the Victualling and Proviſions of the Ship, andthe 
bodies of men (unleſs Servants) muſt bear a proportions 
ble ſhare in the Contribution. 
Ihe Eſtimate being made of the Goods loſt and fared Ma; 
the price is to be ſet down not for how much they were 
Peckeus ad leg. bought, but how much they might be ſold for at thetime 
4 * when the Ejectment was made; and if any thing be flung 
_ © into the Sea and endamaged, and afterwards is rec wen 
| again, yet Contribution is to be made only for the dx 
mage. | 
XV. Contribution is to be paid for-the Pilot's Fee that 
hath brought a Ship into a Port or Haven for her ſafeguard 
_ (it being not the place ſhe was deſigned for) ſo toraiſcha 
5 off the ground when there is no fault in the Maſter. Dor 
Grotis Tntrod. If a Maſter of a Ship lets out his Ship to Freight, and 
J. Hol. 3. 29. then receives his Complement, and afterwards takes ll 


* Goods without leave of the Freighters, and a ſtorm 
meutarics on ſes at Sea, and part of the Freighters Goods are caſt over 
che Laws of board, the remaining Goods are not ſubject to the Are 
Rhodes, ful. ridge, but the Maſter muſt make good the loſs out of bs 
9 own Purſe. 175 
The Goods which are loſt are to be valued, and tit 
MY Goods ſaved are to be eſtimated, which being known, 
ES yoo: value is to be contributed by the Good 
aved, towards reparation of the Goods ejecled, ot cl 
over- board. | 4 
In which, regard is always had, not to what might 
Locir uu, lib 2. got by the Goods loſt, but what the intrinſick damage 
ca- 8, 9, 19, by the loſs of the ſame; the which are not to be eftimatt 
ne what they might have been ſold for, as what they cold 
were bought for. ; | Ko 


* 


anſwered in the Contribution no more than the bare ex- the Courr. 


rrinſick value appeared to be; but the Aſſurers will hard- Ad Leg. Rhod, 


ly fare ſo well. | S. * | 
If Contribution ſhall be ſetled, and the Merchant will Kr. J. L ut 


not agree, the Maſter may detain the Lading, for the de acq. rer. 
ſame is as tacitly obliged to anſwer that as the Freight; Don. 

and if at the Common Law the Merchant ſhould bring an 

Action, the Defendant ſhall bar him by pleading the ſpe- 


ial Matter. | 
If Goods are caſt oyer-board, and afterwards are reco- f ibid. lg. 
ered, Contribution ceaſes ſaving for ſo much as they Nu“, & cum 
re damnified and made worſe by reaſon of ſuch Eject- 
nent. 8 | | 
Note, Goods caſt over-board to lighten the Ship make Leg. 25. D. de 
0 N 0 TI he | F f yp way 
And though ſuch neceſſity ſeems to ſubject the Ladin 8 
0 2 to prevent the ruin and 2 of che 3 
Perſons, yet ſome Lading ſeems excepted, and therefore 


innon and other Inſtruments or Proviſions — 2 to Bacon Marx. 
3 for 


vieve a City, ought not to be flung over-board in fol. 17. privi- 


ach caſe the Law impoſeth on every Subject, that he + are 


75 7 aa Service of his Prince, before the ſafety jublicam, 
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CHAP. VI. 
Ot Policies of Aſſurance, 


1. Aſſurances by whom firſt introduced XIII. A Ship is enſured from one Put 
II. Aſſurances the nature of them. to another, and there to be luda 
III. How eſleemed of by Law. the Cargo after arrival is ſold, al 
IV. The various ways of enſuring, and | before landing is burnt, whether th 

on what. AjJarers ſhall be made anſwer, 

V. Aſſurance when eſteemed moſt dan- } XIV. 4 8. enſured from one Pyth 


/ 


gerous, and of frauaulent Policies. | ( blank ) being in time of We 
VI. Of the Receipt of Premio, and | taken, whether the Aſſurer: ſul 
the cuſtom of Abatement on loſſes. anſwer, - 
VII. Policies that now enſure againſi | XV. Of the Enſured's renouncing g. 
all the accidents of Heaven and ter a loſs ; and what operating ti 
Earth. | ſame has by cuſtom. 
VIII. A Ship enſured generally, whe. | XVI. Of the Office erected by the Mert⸗ 
ther the ſame includes the Cargo; tute of 43 Eliz, what power; ict: 
and whether it is neceſſary in the | the Juriſdifions claimed bythe 
Policy to mention the particular F Common Law and the Admira. 
Good's. XVII. What Power and Auth 


IX. If the Maſter is diſcharged of | was given by the Statute of | 
the damage, whether the Enſurer | Eliz. to that Court. NT 
may be made liable. XVIII. What things it was « 0 


X. 4 Sbip enſured from a Port, and | in, and holpen by the Statue 
(he in burnt before her departure, | 14 Car, 2. cap. 23. and of thi 
22 the Aſſuers are made | Authority and Power gene ral attl 

fable. day. 

XI. Goods enſured in one Ship, are XIX. Of the advantages that et 
afterwards in the Voyage put into | to accrue to publick Aſſurances, 
another, the ſecond miſcarries,whe- | feren: from private ones. 
ther the Aſſarers are made liable. | XX. The Office of Inſurance for Hait 

XII. 4 Man enſures more than the burnt or demoliſhed by, or by red 

value of the Cargo, the Cuſtom in | of Fire: The Fund to anſwer 
ſuch caſe. 1 Premium, and the rates for inſung 


Cate, 15.25. I. IT is conceived by Suctonie, that Claudins Ceſar 1. 


cap, 18. J the firſt that brought in this cuſtom of Aſſurance | 
* Leg.1. fl. qui which the danger and adventure of Voyages is divide 
_ 4 Fw , Fepaired and born by many Perſons, who for a certll 
Beliac Pars, ſumm, by the Spaniard called Premio, aſſure Ships or Good 
11. 2. cap. 12. Or both, or a Proportion, according as the Policy is“ | 
9.3. in fin. II. 4ſurances are either Publick or Private, Pulli 

| i 
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hen they are made and entred in a certain Office or 
hurt, commonly called the Office of Aſſurance on the 
gal Exchange in London; and the ſame are called pub- 
l, for that it is free for any man to reſort and ſee what 
nother hath aſſured upon his Adventure. 
private is, when an Aſſurance is made, but the Enſured ' 
eps the ſame ſecret, not deeming it fit that any ſhould 
e or know their Cargo or Adventure, or what Premio 
hey have given, or aſſurance they have made; and the 
ime being never entred in the Office, is known by the 
ame of a Private Aſſurance. 
III. By the Common Law they are both of the ſame va- 
dity, as in reference to obtain ſatisfaction from the Enſu- 
rs, if loſs or — ſhould mo to the ang 
But by the proceedings erected by Statute o Elix. 42 Blixce, 1% 
5. 12. Gaby thoſe that are entred in the Office 2 that * 
ure, can be ſued or determined there. 
IV. Aſſurances are of various ſorts, ſome being to places | 
rain, others general: Thoſe that are made to places re 4.5. D.de 
rtain, are commonly upon Goods laden or to be laden Naur. fen. 
hoard outward, and until the ſame Adventure ſhall be 
id aſhore at ſuch a Port. | 
Or upon Goods laden or to be laden homeward in ſuch 
Ship till the Adventure ſhall likewiſe be landed. | 
Or elſe upon Goods out and in, with liberty to touch 7ohames Loci- 
all Ports as are mentioned in the Policy. nius, J. 2. c. 3. 
So likewiſe on Ships that go Trading- Voyages, as round 8 5 6 
Cales; and that it ſhall be lawful after the Ships deli- 
ry there, to take in at the ſame Port another Cargo, 
d with that proceed to the Veſt-Indies or other parts, 
d back again to Cales, and from thence to London; this 
icy being general and dangerous, procures ſeldom ſub- 
iptions, or at leaſt very chargeable ones. 
As Goods and Merchandize are commonly enſured, ſo Sam. 5. 3. 
ewiſe are the Ships Tackle and Furniture; but in re- nw. 13. ſeg. 
rd there ſeldom happens a Voyage but ſomewhat is 43: 44+ 
ſling or loſt, the Premio commonly runs higher than 
r Merchandize. | 
Aſſurances may be made on Goods ſent by Land, ſo Liſe ver.Sedg. 
kewiſe on Hoyes, and the like, and may be made on the cd Mich. 
dof Men; as if a Man isgoing for the Streigbis and per- 35 ne "OM 
fps 151n ſome fear that he may be taken by the Mores or 
| Dd 3 Turkiſh 
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Turkiſh Pirates, and ſo made a Slave, for the Redemption i T. 
of whom a ranſom muſt be paid, he may advance a Premio an 
accordingly upon a Policy of Aſſurance; and if there MW di 
be a Caption, the Aſſurer muſt anſwer the Ranſom tha MW II. 
is ſecured to be paid on the _ | Fr 

it ſuch Enſu- V. Thoſe Aſſurances are mo 


dangerous when there wr 


rance bemade are theſe words inſerted, Joſt or not le; which is commonly WM we 


in che Office, 
they then ſet 
down the 


one when a Ship hath been long miſſing, and no tidings 


can be had, the Premio (eſpecially in time of War) will I Sa 


hour when Tun Very high, ſometimes 3o or 40 per Cent.; and though Ml * 
cri 


intimation is it happens at the time that the ſu 
iven of the Ship is caſt away, yet the Aſſurers muſt anſwer. 


ols. 
Locinius, lib. 2 


cap.5.$.9,10. ſaw the Ship wreckt, or had certain intelligence, ſuch 
: . ſubſcription will nor oblige, the ſame being accounted a 


F 

Arthur Stock- 
den of Stock- 

den's Caſe, 


Mich. 26 Care 


2. in B. R. 


meer fraud. _. | 


aſſure upon the ſame more than ſhe is worth, and after- 
wards give order that going out of the Port, ſhe ſhould 
be ſunk or wreckt, this will be fraudulent, and not oblige 
Aſterwards the Aſſurers to anſwer. Wo | 


tion is made, the Ml bo 


But if the Party that cauſed the Aſſurance to be made, 


So likewiſe if the Aſſured, having a romen Veſſel, ſhall 


conviaed by In the Year 1678. one Nownbam Perkins and Stoakes Ml ft. 
e ah? were Owners of a Veſſel called the May-Flower Ketch, the ® 
Term. Sandi Veſſel coming laden with Wines on the account of one "i 
Hilarii ſequen, Fierbraſſe and Stone to the Iſle of Wight, Perkins being then ; 


in B. R Vide in the ſame place, contrives with one Ivy the Maſter to 


Liv. lib. 25. 


—_ 44 


ſell the Freighters Goods at and that being effect 
ed, to go out to Sea ſome ſmall diſtance from the Iſle, and 
there privately ſink the Veſſel, and pretend ſhe ſtruck, 


and then foundred by the extremity of Weather. The 


Plot being laid, Perkins haſtens up to London, and makes a 
Policy of Aſſurance on the Veſſel ; which being done, 1e. 
mits his Orders to Ivy to put in execution the contrivance, 
and accordingly the Goods, or the beſt of them, being 
diſpoſed of, ſtands out to Sea, and then with his own 
hands, by the force of an Iron Crow, makes a hole in the 
hold, and then in his long Boat (the Crew perceiving the 
Veſſel to be ſinking) conveys himſelf and Mariners aſhore 
Ivy temits up advice of the loſs, and Perkins (as if he had 
never known any thing of the matter) demands the mo- 
nies aſſured with great Confidence, and thereupon brings 
an Action fot the ſame; but before the Cauſe 2 mY 
r 4 05 Rr gn", SEG 


„ — — 
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Tryal, Fierbraſſe and Stone bring a Trover againſt Perkins, 
and thereupon the whole practice came out, and a Ver- Hil 3. 32 Car. 
dict was had againſt the Defendant, with this further, B. & 
That if Perkins would proceed on his Actions on the Aſ- 
ſurance, he muſt expect that this practice and fraud of his 
would totally poiſon his Aſſurance, and thereupon being 
well adviſed, never proceeded. e 

VI. Few or ſcarce any enſure the whole Ship, but the The Subſer p- 
Subſcriptions being for ſumms certain, as 50 J. or 500 J. if te Pee, 
at the Premio then current, which when the Adventure is wiv had been 
born they receive; but if a loſs happens, the Premio is de- actually recei- 
duced together with the uſual abatement : So that the ved, but it is 
Enſured receive much about 80 per Cent. if a loſs hap- nde done 
pes. . 1 | | — 

VII. The Policies now adays are ſo large, that almoſt all born. 
thoſe curious Queſtions that former Ages, and the Civili- 
ans according to the Law Marine, nay, and the common 
Lawyers too, have controverted, are now out of debate; Ut que in na. 
ſcarce any misfortune that can happen, or proviſion to be vi 
made, but the ſame is taken care for in the Policies thine we 
are now uſed ; for they enſure agaiaſt Heaven and Earth, ,; — 
ſtreſs f Weather, Storms, Enemies, Pirates, Rovers, Cc. culo ent. Ve- 
or whatſoever detriment ſhall happen“ or come to the Ci 


, 7 certa lucra pro- 
thing enſured, &c. is provided for. 25 — 
1 n ſe damno 

þ cui quid per tempeflates actidiſſet, Livius, lib, 23. cap. 2 5- Vide Zzfius in Commentazia 
addigeſia tir. pro Socio, num. 28. Sub nomine periculi, de quo fir cautio, comprehengi. 
tur omnis caſus qui accidit in mari, d te mpeſftate, ab boſtibus, prædoni bus, repriſaliis, ut vo- 
can arreſtis aliiſque modi s uſitatis & inuſitatis citra fraudem & culpam contrabentium, aut 
(mini mercium vel navis.' Grotius, de Jure Hol, part. 24. g 


VIII. If a Merchant enſures ſuch a Ship generally, and Locinius, lib. 2. 
in the Policy it is expreſſed of ſuch a Burthen, the Ship c. 5. 5. 7, 
* then to be laden and after miſcarries, the Enſu- t. 
ter ſhall not anſwer for the Goods, but only for the Ship. 

IX. It matters not in the Policy whether the particular 
Wares and Goods are named, but generally upon the 
principal Wares, and all other Commodities laden or to 
1 for the Enſured, or for his account, or for any 
other. perl | 

X. If a Shipbe Enſured from the Port of London to Cales, 
and before the Ship breaks ground takes fire, and is burnt, 
the Aſſurers in ſuch caſe ſhall not anſwer, for the Adven- 
| Dd 4 dure 
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ture begun not till the Ship was gone from the Port of 
London; but if the words had been, at and from the Por 


of London, there they would upon ſuch a misfortune haye 
been made liable. _. is | 
Nate, The Port If ſuch an Aſſurance had been from London to Cales, and 
of e * the Ship had broke ground, and afterwards been driven 
. by ſtorm to the Port of London, and there had took fire, 
und in the the Enſurers muſt have anſwered ; for the very breakin 


Iſle of Iharer, of ground from the Port of London was an inception 


8 12 the Voyage. | 
Eſſex, 64 On the other hand, if a Man at Cales enſures a Ship 


from thence from thenceto London, if a loſs happens, the Aſſurer, if 
to London= he comes into England, ſhall anſwer by the Common Lav; 
Bridge, Rot. for though the place where the Subſcription was made, 
. and the Premio given was in a Foreign Country, yet that 
7 H.6. 14. in is not material, for the Action that is brought is ground. 
Qaare impedit, ed on the Promiſe which is tranſitory and not local, and 
 $R-2.Tryal ſo it was adjudged where the Defendant in conſideration 
— H.8. tit. Of 10 J. had enſured, that if the Plaintiff's Ship and Goods 
i — ©. did not come ſafe to London, he would pay 100 J. after- 
wards the Ship was robbed on the Sea, and in an Action 
Mich. 30. brought for the 100 /. the Plaintiff had Judgment, not- 
31 Eli. withſtanding the Robbery or Loſs was on the main Sea, 

| 75 and the Sut:criprion out of the Realm. 
„That has XI. If Goods are enſured in ſuch a Ship, and after- 
been much wards in the Voyage it happens ſhe becomes leaky and 
doubted, and crazy, and the ſuper Cargo and Maſter by conſent become 
222 of Freighters of another Veſſel for the fat delivery of the 
av general Goods; and then after her relading , the ſecond Veſſel 
ly inclined miſcarries *, the Aſſurers are diſcharged : But if there be 


inſt th F | | 1 
_ — 1 theſe, words, The Goods laden to be tranſported and delivered 


| at ſuch a place by the ſaid Ship, or by any other Ship « 
Dia — Veſſel, until they b [afely landed, Pal Enſurers mult 

lib. 14. tit. 2. anſwer the misfortune. | ary 

5. 10. XII. If a Manenſures 5000 J. worth of Goods, and he 

Vide Grat. In- hath but 2000 J. remitted, now he having enſured a real 

trad. Jur. lol. Adventure, by the Law Marine all the Aſſurers muſt an- 

212.23. And ſwer pro rata, if a loſs. But by the Opinion of ſome, only 


indeedis thoſe firſt Subſcribers who under-writ ſo much as the real 
more the Cu- 


om of Mer. Adventure amounted to, are to be made liable, and the 
chants than reſt remitting their Premio 10 5. per Cent. deducted out 


Lau. the ſame for their Subſcriptions, are to be fey 1 


„ a” = == 
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round the Ship takes fire, the Aſſured and Buyer ce Ships ar- 


rival at her 


8 4 | __ born by che 
landed. . 4 a Enſurers,} , - 
And fo it is if the Factor after her arrival had contract - ich is about 
ed for * to another Port, and the Ship had happen- 1; days.. 
ed to take fire, the Aſſurers are hereby abſolutely diſchar- Ar. 13. . 
ped for ever. | Ss 2 
XIV. If a Ship be enſured from London to and ci of Mon- 
blank being left by the Lader to prevent her ſurprize by fieur Garden | 
the Enemy, in her Voyage ſhe happens to be caſt away, Governour of 
though there be private Inſtructions for her Port, yet che —— ns 
Enſured fit down by the loſs by reaſon of the uncertainty/. 
do ablank is left in the Policy for the value of the Ship or 
Lading, if a loſs, and there be not words that may ſup- 
py, the Enſured may endanger the Policy. - 25 
XV. After notice of loſs, the Enſured, (if he doth £9ciim, #ib.2. 
think fit) for that he hath Enſured the moſt of his Adren- . 3. 8.8. 
ture, or that he would have the aſſiſtance of the Aſſurers; 
when there is hope of recovery of the Adventure, he may 
then make a Renunciation ofthe Lading to the Aſſurers, 
then he comes in himſelf in the nature of an Enſurer, for - 
lo much as ſhall appear he hath born the Adventure of 
beyond the value Enſured, © | | 
hut if the Merchant ſhall not renounce, yet there is a 
power given in the Policy for him to travel, purſue and 
endeavour a recovery (if poſſible) of the Adventure after 
a misfortune to which the Aſſurers are to contribute, the 
lame being but a trouble to give caſe to the Aſſurers. 
If prohibited Goods are laden aboard, and the Mer- 
ant enſures upon the general Policy, which alwayscon- 
tains thefe words; Of the Seas, Men of War, Fire, Enemies, 
rarer, Rovers, Thieves,” Fettezoni, 'Lettery of i Mart, and 
Comtermart,;. Arreſts, 8 Detainmentsof Kings 
ad Princes, and all other Petſons, Barratry of the Maſter 
al Mariners, and of all other Perils," Loſſes, and Misfortunes 


% 


whats 
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3 7 45 any part or parcel thereof; whether if ſuch — dh 

$#b, nomine pe- fully ſeized as prohibited Goods, the Enſurers ought to 

þ He "wa anſwer ? It is conceived they ought not; and the diffe- 

— rence hath been taken, where Goods are lawful at the 

amis caſi qui time of Lading to be imported into that Country which 

eccidit in mæri, they are conſigned for; but by matter ex 2 facto after 

* mag the lading they become unlawful, and after arrival ate 

predonibus, wut 2 _ _ mo muſt mui” by virtue of the 
ifaliis, ut vo. Clauſe, And all other Perils, &c. But it the Good 

pm" at the time of lading unlawful, and the Lader weed 0 

— _ the ſame, ſuch Aſſurance will not oblige the Aſſurers to 

fraudem, & anſwer the loſs; for the ſame is not ſuch an Aſſurance a; 

pam contra- the Law ſupports, but is a fraudulent one. 

 bentiomaut A Policy was made from Cadiz to Vera Cruxe in New 
denim merc- Spain upon Monies lent upon Bottomry, and upon any 


3 kind of Goods and Merchandize whatſoever loaden a. 


trod. Jur. Holl. board the good Ship called the Nouſtra Seignora del Car- 
4. In bo men and Mary Magdalen, the Adventure beginning im- 
7 lacs Rr mediately from the lading before a day to come, and the 
ft, ut nates Monies from the time they were to be lent, and fo to 


ultro citroque continue from Cadiz to Vera Cruxe, and after delivery 
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_—_— unlade without any prejudiceto the Enſurance, the Cargo 
being valued at 1700 l. fer. without account, &. againſt 
Seas, Men of War, Fires, Enemies, Pirates, Rovers, Thieves, 
Fettezons, Letters of Mart and Counter mart, Surprizals ai 
Sea, Arreſts, Reſtraints and Detainments of all Kings, Prin- 
cet, and People of what Nation, Condition, or Quality ſoever. 
The Ship being laden at Cadiz, did depart towards New 
Cruz,, and before arrival there , touching at Porto Rico, 
Nute Boubtang the Goods were there ſeized and arreſted in an Action 
verſus Edmund brought upon the Policy, the Defendant came in and BI ir; 
np 3 pleaded, That the Ship at her arrival in her Voyage at hi 
0 B f. f the Port of Rico, was laden with Goods and Merchan- Wl ſub 
@Paſch ſeg. dize prohibited, and the ſame and alſo the Ship did there fy 
become forfeited by default of the Proprietors, and was ten 

there ſeized and taken. The Queſtion was, if the Owne!s 

ſhould enſure, and then order prohibited Goods to be put 


laden, whether that an Arreſt upon the ſame ſhould 2 the 
| tit 
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title them to a Recovery. The ſecond Objection was, If 
(25 the Defendant had pleaded this Plea ) the fame were 
good? As to the firſt, the Court did all incline, that 
the Enſurance ought to be bona- fide; i. e. the reſtraint 
ought to be of ſuch Goods as by Law were not reſtraina- 
ble, but ſurely that cannot be; for the intention of Poli- 
cies are to warrant the Perils of all manner of Goods in 
all manner of Caſes. So that if there be a loading bona 
fie, be it prohibited or not, the ſame in caſe of loſs ought 
tobe anſwered, unleſs it were a fraudulent contrivance : - 
But to the ſecond it was reſolved, That the Plea was in- 
ſufficient 5 for admitting the ſame ſhould not oblige the —_ _ 
Enſurer ; yet becauſe the Defendant did not ſhew that Like Jodg- 
the Goods were laden either by the Enſured, or by their vn again 
Factor or Order, otherwiſe the ſameſhould not conclude 7 ;thutier adf. 
-v Ml them ; for perhaps the Maſter or his Mariners, or a Stran- Hobland, 
ny Wl ger, might load them on board without order; ſo that Trin. 32 Cr: 
a- WJ upon the meer inſufficiency of the manner of pleading, 9. COT 
ar- Wl and not of the matter, the Court gave Judgment for the 
m- Plaintiff. 1 9 | 
the But if a Merchant will Freight out Wool, Leather , K 12 ca. 2. 
to nd the like, or ſend out Goods in a Foreign bottom , . 32+ 
ery nnd then make a Policy, the Ship happens afterwards to | SEE 
oe, be taken, by reaſon of which there becomes a Forfeiture * 12 car. 2. 
and Bi of Ship and Lading, the Enſurers are not made ſubject cap. 18. 
r20 Wil to anſwer the damage; for the very foundation was ille- 


inſt gal and fraudulent, and the Law ſupports only thoſe Aſſu- 
wes, Wl cances that are made bone fide; for if otherwiſe, and Men 
could be enſured againſt ſuch Actions, they would de- 
. [troy Trade, which is directly to thwart the Inſtitution 
5 and true Intentions of all Policies. | 

ew 


But if Goods ſhould happen to belawfully Enſured, and 
terwards the Veſſel becomes diſabled, by reaſon of which 
they relade by conſent of the ſuper Cargo or Merchant, into Ritterſh. ad 
another Veſſel, and that Veſſel, after arrival, proves the leg. contra. 
dip of an Enemy, by reaſon of which che Ship becomes 1 i 
lubje& to ſeizure; yet in this caſe the Enſurers ſhall an- 236, 2376 
ſwer, for that this is ſuch an accident as is within the in- Stypman dict 


as ention of the Policy: + I bo, num. 333. 
ness deyeral Men lade aboard Salt, without diſtinction, not 
45 putting them in Sacks,” and the like; the Ship arrives; 


ite Maſter delivers to their Principals according to oy 
. Bills 
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alt. in pr.guib. Bills of Lading as they come one by one, it falls out that 
_ 6 % ſome of the Salt is waſh'd or loſt by reaſon of the damp. 
Sicert. per, 1&6 of the Ship, and that the two laſt Men cannot re. 
ceive their Proportion. There are in this caſe theſe 

things to be conſidered : , | 
1. Whether the Maſter is bound to deliver the exa& 

quantity? E 
2. Whether thoſe that have received this loſs can charge 
the Aſſurers? 

3. Whether the Aſſurers can bring in the firſt Men for 
a Contribution, they having their Salt delivered to 
them r | | 
Sil 11 Jac, Certainly the Maſter is not bound to deliver the exad 
inC.B.Laftlw quantity, nor is he obliged to redeliver the very ſpecifical 
and Tmin. Salt, but only as Men are to repay Money or Corn by the 


— 1 diſtinction in a Bag or Sack, and out of them; but if the 


Leg. quod con- fault was in not pumping, keeping dry his Deck, and the 
* verb. like, there è contra: Though perhaps there may be ſpecial 
: agreement. 

Beſides, this is a peril of the Sea, which the Maſter 
could not prevent, and of neceflity he muſt deliver to one 

firſt before another. 

As to the ſecond, It is no queſtion but that the Aſſurers 
ſhall anſwer. But whether they ſhall bring in the firſt Men 
for contribution, may be ſome doubt. 

It has been conceived by ſome, that they ought not; 
P. Leg. in mo- for they delivered their Salt to the Maſter tanquam in Cre- 
—_ ditum, and was not to expect the redelivery of the ſame 
ſpecifical Salt: Beſides, the Maſter muſt of neceſſity de- 

liver toone Man before another. | 
But by others it has been conceived they ought to con- fn 
| tribute pro ratione; for as Goods of neceſſity ſome muſt 
be beſtowed in the Hold, and that ſuch Goods ſeldom e- . 
ſcape the peril of the Sea, ſo the reſt muſt of necellity 
contribute to that misfortune , ayd ſo make no diſtin- 
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ction. 

»The Bills of Lading are very uſeful to ſettle the diffe- ¶ Pro 
rence between the Affurer and Aſſured, of which there Fa 
are three parts, one ſent over Sea, the other left with the 


Maſter, and the laſt remaining with the Lader. pen 
XVI. The Office of Aſſurance was erected by the Ste. . 
ture of. 43 Elix. cap. 12. which reciting, That whereas 1 


diffe- 
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« differences growing upon Policies of Aſſurances had been 
ordered by diſcreet Merchants approved by the Lord 
Mayor, who did ſpeedily decide thoſe Cauſes, until that 
« of late years divers Perſons did withdraw themſelves from 
that Arbitrary courſe, and have ſought to draw the Par- 
ties aſſured to ſeek their Monies of every ſeveral Aſſurer 
© by Suits commenced in her Majeſties Court to their 
great charges and delay: Whereupon it was Enacted, 
© That the Chancellor or Keeper for the time being ſhould iſſue 
forth a ſtanding Commiſlion (to be renewed yearly,or as 
often as to him ſhall ſeem meet) for the hearing and deter- 
* mining of all ſuch Cauſes ariſing on Policies of Aſſurance 
as ſhall be entred in the Office of Aſſurance in London. 
The Judges or Commiſlioners appointed, are the Judge 
of the Court of Admiralty, the Recorder of London, two 
Doctors of the Civil Law, two common Lawyers, eight 
grave and diſcreet Merchants, or to any five of them ; 
and that they, or the greateſt part of the Commiſſioners 


have power to Hear, Examine, Order, and Decree all 


ſuch Cauſes in a brief and ſummary way without forma- 
lty of pleading. 


They have power to ſummon the Parties, examine + 


Witneſſes upon Oath, commit to Priſon upon refuſal of 
obedience to their Decrees ; they are to meet oncea Week 
a the Aſſurance-Office, or ſome other convenient publick 
place, and no Fees at all are to be exacted by any Per- 
ſon whatſoever. e 
There lies an Appeal from their Sentence to the Lord 
Chancellor or bod Keeper ( but the Party muſt depoſite 
the Monies decreed, and then (though the Party be im- 
priſoned, he may be diſcharged ) and then it lies in the 
Lord Chancellor's or Keeper's Breaſt to affirm or reverſe, and 
toaward the Party aſſured double coſts. 
No Commiſſioner being Party Aſſurer can act by vir- 
tue of this Commiſſion, nor until he hath taken his cor- 
poral Oath before the Mayor and Court of Aldermen, to 
40 uprightly and indifferently between Party and 
ar | 


ty. | 
XVII. This was a good Act, had it been as carefully 


penn'd as was intended ; for there were many things 

which this Act did not extend to. 
Firſt, Any man may at this day make a private Petey 
notwith- 


. 
— ———__ 2 ——— — 


* 14 Car. 2. 
Cap. 23. 
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vg prawn this Act, which is as good and effectui 
in Law to all intents and purpoſes, as one made and en. 
tred in the ſaid Office; and that ſuch a Policy might an 


may be now ſued at the Common Law. 


Secondly, The number of Commiſſioners being ſo 
reat, that there could be no Court without five at the 
eaſt ; and without a Court they neither could ſummon 

Parties, or examine Witneſſes, and that was very diff. 
cult to get. lg 

Thirdly, If the Parties or Witneſſes refuſed to appear, 

they had.no power to puniſh the Party forthe delay, with 
Coſts or otherwiſe, which was very miſchievous. | 

Fourthly, No Commiſſioner could fit before he ws 
ſworn : Commiſſions and the Commiſſioners being of. 
ten renewed, it was a trouble to be attending a Court of 
Aldermen, which was difficult ſome times of the year to 


et. | 
a Fifthly, Though they had power to commit the Party 
who refuſed to obey their Decree, yet they had no power 
to make any Order againſt the Ship. 

Which matters being taken into conſideration, it was 
Enacted *, That three Commiſſioners, whereof a Doctor 
of the Civil Law, and a Barriſter' of five years ſtanding 
to be one, ſhould make a Court, and to act as any five 
before might have done. | | 

They have likewiſe power now given them to ſummon 
Parties and Witneſſes, and upon contempt or delay in the 
Witneſſes upon the firſt ſummons and tender of reaſona- 
ble charges: and in the Parties upon the ſecond ſummons 
to — 66 Offenders, or give Coſts. 

Every Commiſſioner is now to take his Oath before the 
Lord Mayor to proceed uprightly in the execution of the 
ſaid Commiſſion; and any of them may adminiſter an 
Oath ſo as the Adverſe Party may have notice, to the 
end ſuch Perſon may be fairly examined. | 

Commiſſions may iſſue out of the Court of Admiralty 
for examining of Witneſſes beyond Seas, or in remote 
places by directions of the Commiſſioners, and Decres 
may be made againſt Body and Goods, and againſt Exe- 
cutors and Adminiſtrators, and Execution according); 
and aſſeſs Coſts of Suit as to them ſhall ſeem juſt. 

But Execution cannot be againſt Body and Goods or 


— 
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the lame debt, but the Party muſt make his election às at 


the Common Law. 


XVIII. But theſe Seatutes took not away that Cog 


rance. WS 
XIX. By the making of an Office-Policy accordingto 
the Statute, theſe Advantages will follow. 
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1. If the Policy be loſt, if the ſame be entred with the 


Regiſter of the Office, the Entry is effectual to anſwer the 
matter both at the Common Law, as well as in the ſame 
Court ; but a private Policy loſt is like a Deed burat, 
unleſs that there be very ſtrong Evidence, as a Copy, and 
the like, it will be of little value. So that then there 
will remain nothing but an equitable relief in Chancery; 
for the ſatisfaction of the Party. . | | 

2. If a man freights out a Ship from London to Cales, 


ad aſſures here, he may write to his Correfpondent to 


make an aſſurance there of the ſame; if the matter comes 
before Commiſſioners, they may examine the Enſured 
upon Oath, and determine therein according to Law and 
the Cuſtom of Merchants : But at the Common Law the 
lame cannot be, but relief muſt be had in that point ac- 
cording to Equity in Chancery. 

3- The ſame is a Court - Equity as well as a Court of 


Lav; ſo likewiſe a Court to adjudge according to the 


Cuſtom of Merchants. 

4. They may decree againſt twenty Aſſurers at one 

ime, but at Law they muſt be ſued diftin&tly. = 
They may proceed out of Term as well as in Term, 

ad (if the matter will bear it) they may finiſh a Cauſe in 

(fortnight's time, and leſs. 6. The 


Cee. 
— | 5 
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6. The Judgments there given are generally upon mz 
ture deliberation, and by perſons well skilled in Marine 
affairs ; and if their Sentence is _ to be unreaſona, 
ble, the Lord Chancellor or Lord Keeper may on Ay. 


peal determine the fame. . 

7. The Parliament hath had fo fpecial a regard to the 
Judgments given ini this Court, that no Appeal from 
thence can lie till the whole Monies decreed are depoſited, 
and the full coſts paid to the Appellee ; which is more 
expeditious and advantageous than having of Bail at the 
Common Law ; for in ſuch a cafe, after the Plaintiff hath 
ſpent his Monies, and been delayed three or four Terms, 
and with much difficulty and charge got Judgment, the 
Defendant or his Bail may render him to Priſon in dil. 
charge of themſelves: So that although this Court can- 
not compel the Defendant to put in Bail, yet the Sentence 
there being ſo ſwift from which there is no Appeal till the 
Monies are paid down, the ſame ſeems to be of greatcon- 
venience to the Aſſurers as well as the Aſſured. 

XX. There is another Office of Inſurance, but that is 
for Houſes burnt or demoliſhed; for the ſecuring the En- 
ſured in cafe of Lys, Ground-Rents to the value of near 
3000 l. per Annum, are ſetled on Truſtees to anſwer the 


ſame. The Premium or rate of Enſuring an hundred 


Pounds on Brick-Houfes, is Eight Shiltings for one year, 
(and double for Timber) and fo in proportion for a leſ. 
ſer ſumm; and if any Inſure for a longer Term, the Diſ- 
count for paying down the Money, is after this rate; 
Three years and a quarter is paid for four years Inſurance 
five for ſeven years, and ſeven for eleven. The Mone 
Enſured on the Houſe is to be paid as often as the Honſe 
is burnt or demoliſhed within the term enſured, but if da- 
maged, then to be repaired at the Charge of the Office. 
This excellent Security for ſuch misfortunes, His Majeſty 
has highly approved of in Council, and for the better en- 
couraging the Undertakers and firſt Inventers, has been 
lately 1 pleaſed to grant his Letters Patents to 
them for carrying on ſo great and good a Work for the 
good of the Publick. 


C HAP. 


Ws ²˙— 
ll, Merchant Strangers exempted 
the ſame. 


2 Citizens of London from the 

ame. ee Ag 1 

Iv. What Citizens are capable, and 
where not 


. 4 Foreigner imports and makes 
4 Citizen Executor and dies 


the Immunity. 
VI. Where a Foreigner ſells to a Citi- 
zen before, but be broken , the 


* 
4 * 


Ui. When due, and the exemption of 


whether he ſhall have the benefit of 


St Plage arid Butlerage. 
I. What Priſage is, and where taken, | . Ve 


|. Vendee ſhall he chargeable. | 
VII. Where 4 Grant to _—_— 
particular Ship ſhall be god; 
where 4 Grant to particular Perſons 
ſþall be otherwije. \ bs 
VIII. Of Butlerage, what, and who 
are exempted 3 
IX. Where the Ring becomes entitu- 
. to thoſe duties. of a FRE 
. A Grant to be free of all Cuſtoms, 
Impoſitions, 8 not to Pri- 
ſage and Butlerage. 
XI. Cinque-Ports exempted frum 
| Priſage. 


| 


Riſageis a certain taking or purveyance for Wine to 
the King's uſe; the ſame is an ancient Duty which 
e Kings of England have, time out of mind, had and re- 
xived ; the manner hath been by taking of every Ship or 
eſſel that ſhould come into this Realm, if ten Tun, to 
re for Priſage one Tun: And if it contain 20 Tun ot 


Immunity they have enjoyed as a Flower of the Crown, per 51. a4. 


ate ; ore, to have two Tun (viz.) unum ante dolium, and the 
ace ther deorſum, paying 20 5. for each Tun. This ancient 

ne 

ol nd by ſome lias been conceived not grantable away with- 165. 
f da- ut Act of Parliament. But yet in 6 E. 3. fol: 3. Caſe 

— tentions the ſame to be grantable over. 

jetty 


bp taken away with 
zllors ſhould do any 


wer 


ent. In the one and thirtieth of his Reign they grant 
im an increaſe of Cuſtoms; in lieu of which he 
dem many Immunities, as Releaſe of Priſage; &c: , 

III. Priſage is not due till ö tn 
commonly called breaking - * or the Words _ . 


IL King Edward the Firſſ having laid ſome Inipoſitiotis 
n the Merchants, which in Ammo 25. of his Rei 


gn, be- 


8 that neither he nor his Suc- 
uch thing without Aſſent of Parlia- 
ed Rur. Parl. 
granted 1. cap. i, 


the unlading; or that which 


15. Fleta, 


_ Of Paiſage and Butlerage, Book Il 
Trin. g ac. in De qualibet navi important vina, & -diſonerant inde. King 
B. R. Kennicot Edward the third by his Charter dated 6. Marti; Aum 
and Boggen's Regni primi, granted his Royal Charter of diſcharge ty 
Caſe, the Mayor, Commonalty, and Citizens of Londen, in 
bc verba, (viz) Quod de vinis Civium nulla priſa fiat, ſel 
perpetue inde eſſent quieti, Nc. which was afterwards alloy. 

ed in the Exchequer. | . 
IV. It is not every Citizen that is capable of this Privi. 
ledge, but only thoſe that are reſident within the City: 
And ſoit was Rub d in the Caſe of one Knowls, who bei 
a Citizen and free Grocer of London, removed his Hou 
hold cum pannis, and did dwell at Briſtol, but yet kept his 
Shop in London; and a Ship of his arriving with Wines at 
London, and being unladen, the Priſage was demanded 
8 6. Now is he claimed the benefit of diſcharge. It was adjudged, he 
:ͤ7Wuaas not capable of the ſame: for he that will claim the 
benefit of this diſcharge, ought to be Civis incola comm 

rann. 

By 24 H. 6. (a private Act of Parliament) Complain * 
was made, That the Lord Mayor of London would matt 
Eil. 42 Elis in Strangers Citizens; it was there declared, That this be 
2 ar nefit to be diſcharged from payment of Priſage; did na o: 
y Gene- Dy : t 
ral verſus $4. extend to ſuch Citizens as were donati, made free, bu, 
cheveriland unto thoſe Citizens only which commorant, incolant,and at 


— reſident in the City. | * 
3 V. If a Foreigner brings a Ship laden with Wines int ! 
rod. 3. part. the Port of London, and then makes a Citizen his Execum ht 
fel. 1. and dyes, he ſhall not have the benefit of this Immunity; m 
from payment of Priſage for theſe Wines, for that they Aan 

not bona Ci vium. [7 Bul 

VI.If a Foreigner arrives with a Ship laden with Wing ) 

at a Port with an intent to unlade, and before the Goo. - 


are entred, or Bulk is broken, he ſells them to a Citizei . 
Priſage ſhall be paid notwithſtanding, for it was never tir... 
Kings Grant to diſcharge a Citizen in ſuch a manner. 

VII. If the King does diſcharge ſuch a Ship of J. & b 


1 ing at Sea, particularly naming the ſame, from the pa 
ment of Priſage, and he dies before the Ship arrives, M ;, 
Duty can be demanded. Th 


6 But it has been held, If a particular Perſon has a Gra 
Fill 13 Ja. to him to be diſcharged of his Goods, and he dies bei je 
the arrival, the Duty ſhall be paid. 1 


4 


Book IT, Df Pziſage and Butlerage. 267 
Quo Warranto's were brought againſt three Archbiſhops Bro. tir. diſ- 
of rt, to ſhew cauſe why they demanded to have Priſage cl imer, fol. 
for Wines brought into the Port of Hull : The two firlt *7* 

pleaded to have only the firſt taſte, and 4 pre-emption ; 24.3 05 5.6 
after Priſage paid; but the third pleaded a Charter of Archbiſhop of 


15 E. 2. by force of which he claimed the ſame, and Tb Caſe. 
Rul'd not good, For though the Charter might be good, Y 
et it was held in that caſe, a diſclaimer by the Predeceſſor 
ould bind the Succeſſor. Note, at this day the Dukeof Sir Jun Da- 
Ormond in Ireland hath an Inheritance in the Priſage of ee tp the 
Wines by the Kings Charter. , Ne — 3 
VIII. Butlerage is a Coſtom due from Merchant - ſtran- a 
ers of 2 5 upon every Tun of Wine brought into this 
Realm by them; but Engliſh Men, pay it not. 
King John granted to the Merchants of Aquitain Tra- 
ding for Wines thence into England, divers Liberties, a- 
mongſt others, Libertatibus conteſſis Mercatoribus winetariis in libro Rabro 
I Ducatu Aquitaniæ reddendo Regi & baredibus ſuis 2 s. de in Scaccaria 
qulibet dolio vini ducti per eoſdem infra Regnum Angliæ vel Remem. fol. 
fre atem Regis. | | ER an 
All 2 Strangers in conſideration of the Grant Rer. charge 
o them by the King of divers Liberties and Freedoms, rum, Amo 31. | 
Cmeeſſerunt de quolibet dolio vini quod adducent wel adduci fa- E. 1. num 44. 
went infra Regnum, Cc. ſolvent nobis & haredibus noſtris 4 * 
vmine Cuſtumæ duos ſolidos, &c. Vs | See the Char: | 
It is called Butlerage, becauſe the Kings chief Butler ter at large in 
loch receive it. And the double value of theſe Duties the Chapter 
$made penal, if any perſon cuſtoms Goods in another f Cuſtomes. 
Mans name whereby to defraud the King of Priſage and grat. 1 K. 5: 
Bulerage. | | | 2 Ed. 6. 210 | 
IX. Breaking of Bulk is that which entitles the King to 
be Duty: For if a Merchant imports Wines to the num- 
kr of 20 Tuns, yet if he unlades but part, as nifie or four 
uns, yet the King ſhall have the entire Priſage; and 
dough the Cuſtom ſeems to declare, that the 1. | 
6: well before as after the Maſt, yet is not the Officer Kenicot verſus 
hel to that ſtrictneſs, but may take where he pleaſes ; Hggan, 7el- 
r two Tuns are the Kings due: for ocherwiſe he might 2 2 
kcozened, the Freighter perhaps lading orher Commo- 2 Hep 4.4. 
ſis aboard after the Malt. HO: e 
If there be but one Tun taken out, yet the duty muſt 
pid: The reaſon is, for that other wiſe the Officer 
Ber ſhould! 


\ 


cl. 1E. 1.5. XI. The Cinque- Ports are likewiſe diſcharged of pr. 


" nr - Df Paiſage and Butlerage Book 1, 
' ſhonld be obliged to travel perhaps all over the King. 

dom. | j n 
X. The King granted to a Venetian Merchant that he 
ſhould be quit, de omnibus Cuſtumis, Subſidiu, & Impil. 
tionibus, & omnibus aliis denariorum ſummis debitis & * 
bilibus pro quibuſcunque Merchandizus. importands 3 and that 
Vouched in he ſhould be as free as the Citizens of London. In that 
the Caſe of cafe it was adjudged in the Exchequer, That by that Grant 
9 the King did not diſcharge him of a becauſe the 
Repors. Priſage was not ſpecially expreſſed in the Grant although 
that the City of London were by a ſpecial Charter freed 

of Priſage. | ; 


ſage : yet if a Citizen of Salwbury ſhould conſign Win 

do be delivered and unladed at Dover, the bare diſcharge 

Bal rod. 3. part of the Goods at that Port will not acquit the Import 

ſel. . . fromthe Day's for it is not the Parties Importation, buli 
| his Domicil that qualifies him for the benefit of his In 

munity. * e | 1 


. CHA to fi 


CHA 


- 


my I Of the Pilots charge till the Ade 

| is brought to her place or bed. 

II. If the Ship is likely to miſcarry, 

the Ships Crew may do at 

ſuch time, 

Ill. Of ignorant Pilots their puniſh- 
ment, and if the Ship miſcarries, 
who (hall anſwer, 


. Of Wharfage, and where the 


| 


ID the Laws of Oleron after that the Pilot hath 
brought the Ship to ſure Harbour, he is no further 


P. IX. 


Ot Pilots, Wharfage, Pꝛimage, Average, | 


nage. 


Wha finger ſhall anſwer, and where 
not 25 


v. Primage and petilodmanage 
where due, and for what) and if 


the Ropes break, whether the a. 


fler, or Whar finger ſhall anſwer. 


VI. Petty Average where due, and e 


for what, and Hut money. 


VII. Loadmanage where due, and h 


bound or liable; for then the Maſter is to ſee her bed and 
to her lying, and bear all the reſt of her Burthen, Charge, 
and Danger, except that of the act of God: So that be- 


fore ſhe comes to her place or bed, and while ſhe is under 
the Pilot's charge, if ſhe or her Goods periſh, or be ſpoiled, 
the Pilot muſt make good the ſame. | | 
II. By the Laws of Oleron, if his fault is notor 
that the Ships Crew ſees an apparent Wreck, they may cap. 23, 


then lead him tothe Hatches, and ſtrike off his Head; but 
the Laws of England allow no ſuch haſty Execution. 


By the Laws of Denmark, 
tlirice under the Ships Keel. 


an ignorant Pilot is to paſs 


k The Maſter generally in the Charter-party covenants 
to find a Pilot, and the Merchant covenants to pay him 


lis Pilotage. 


UL Bur if Ship ſhould miſcarry coming up the River, 


inder the charge of the Pilot, 


it has been a Queſtion, whe- 


tier the Maſter ſhould anſwer in caſe of the inſufficiency 


the Pilot; or whether the 


medy againſt both? It hath been conceived the Merchant 


Merchant may have his re- 


lath his election to charge either; and if the Maſter, 
ben he muſt lick himſelf whole of the Pilot. 


Ee 


. IV. Whar- 


iouſſy groſs, reg. 0leron, 


2 — ẽ᷑h — 
= - 


20 _ Of Pilots, Uharfage, &c. Book 11, 
27 H.8.cap26 TV. Wel is money paid for landing Wines at z 
22 Cr. 11. Wharfe, or for ſhipping, or taking in Goods into 4 Boat 

or Barge, they commonly keep Boats or Lighters of their 
 bwn for the carrying out and bringing in of Goods, in 
which if a loſs or detriment happens, they may in ſome 


. 


caſes be made liable. | 
An Action of the Cafe grounded on the Cuſtom of the 
Realm was brought againſt the Defendant, Maſter of 2 
Wharfe, for not fie delivering of Goods, Cc. The Caſe 
appeared to be thus: The Maſter unladed a Bale of vilk 
into the Wharfingers Lighter, and ſent part of his Ma. 
' Randalf verſus riners to convey it aſhore; it happened that the Good; 
Hilton & But- were ſtole : The Queſtion was, Whether the Whar. 
ler, Paſch. 26. finger or the Maſter ſhould anſwer-? Upon a Trial at 
5 15 52 Guild- Hall before my Lord Chief Juſtice Hales, it wa 
there Rul'd, That the Maſter was liable, and not the 
Wharfinger; for till they are landed, the Maſter hath 
them under his power: But if Goods are to be ſent 2. 
board, there if they miſcarry in theit Paſſage, the Whar- 

finger muſt anſwer. ITE RIGS 
V. Primage and err is likewiſe due to the 


Maſter and Mariners for the uſe of his Cables and Ropes t. 
todiſcharge the Goods, and to the Mariners for loading ui 

32 Hl. 8. c. 14. and unloading of the Ship or Veſſel, it is commonly about an 
< " © _ "twelve pence per Tun. U, + 0:4 8” 
Leg. Olerm, If the Ropes break in hoiſting of Goods out of the ha 
cap. 10- _. Ship into the Lighter or Boat, the Maſter muſt anſwer in. 
1 the Goods be damnified or loſt. e Sh 
haut if the Ropes break at the Crane in taking them m: 

out of the Lighter, ( — till they are landed, the) th: 

Cok. Entries, are not out of the Maſters cuſtody ) yet the Wharfinger de 
RES Ball anions, 7 & E fol 
m. 


Some con VI. Petty Average is another little ſmall mp which 
ceive that the Merchants pay to the Maſter when they only take Tun 
Average 4 nage over and above the Freight, the which is a ſmall re 
che Bill is Compence or gratuity fot the Maſters care over the I 
that which is ding; and in the Bills of Lading they are expreſt aftet 
the Avetage Freight, together with Primage and Average accuſte 

er Contribute... 9 e 4% 

| oy ns The French Ships commonly term the Gratuity Ha 

| . nog 2 and our Engliſh Merchants pay it our Maſters ovet 

the Freight, it is ſom etimes more, ſometimes leſs; tue 
or three Piece. 13. + + 6.4 eee 


* 
46 x*\ » * * 1 — * 


H. N book 11. Of petty Average and Loadmanage. 
t 2 VII. Loadſman, is he that undertakes to bring a Ship 


oat Ml Cafe through the Haven to the Key or place of Diſcharge, Roughton,. Ar- 
x tone 
27728. 


geit and if through his ignorance, negligence, or other fault he 
in ſuffereth the Ship or Merchandize to periſh, an Action 
me hes againſt him at the Common Law ; and ſo by ſome 
"2 ap he may be puniſhed in the Admiralty, but not 
ein both. 

F a The Hire is called Loadmanage, the which the Pilot re- 
aſe ceives of the Maſter for conducting the Ship up the Ri- 
Silk ver, or into the Port to her convenient bed. | 

Ma- I two Ships lye in an Harbour, and the Anchor of one 
20d; WM i feared may occaſion damage to the other, if after re- 
hare queſt and retofal (and there be probable cauſe) the other 
| at WM may take up the Anchor, and let the ſame down at a fur- 
was ther diſtance, and the ſame, if oppoſed or hindred, and any 


the Wl damage happens, they are to make full ſatisfaction; ſo it is Per Lee. Ole. 
nath if they lay out an Anchor, and negle the placing of a * 15: 


t 2. Buy to the Anchor, and damage happen thereby, they are 
har- ¶ not only ſubject to be puniſhed in the Admiralty, but 
likewiſe to render ſatisfaction to the Party damnified. 

If two Ships be in the River, and the one falls foil on 
the other both being laden, by the Law Marine the Con- 
tnbution is to be in Common, and to be equally divided 


hath an old rotten Veſſel which he can no ways diſpoſe of, 
may ſo order the matter as to lay her in the way of a good 
Nip under Sail, ſo that the ſame may be anſwered in da- 
mage: But when the Contribution is made equal, then 


there can be no ſuch Judgment, for one of them muſt be 
found guilty; and if ſo, he muſt anſwer the others Da- 
nage, and for his own he may ſit down by the loſs. 


and appraiſed half by half; but then the Mariners muſt Per Leg. ole- 
ſwear there was no fault in them: for otherwiſe one that 79. cap. 14. 


the contrivance will be avoided; but at the Common Law 


271 


, 
, FM, 4 [ 
_— a Ru eee 


27% 


- +» fangle uſance. =y 
XII. Bills of Exchange at double or | 


II. Of the Antiquity of Exchange by 
_ the Romans, | "FE 
II. Of Exchanges by other Nations in 

imitation of thoſe People. 
wx the ſeveral ſorts of Exchanges, 
a of Cambio commune. 

v. Of Cambio real, or Exchanges 
value for value. 1 
VI. of Cambio ſicco, or dry Ex- 

changes, | 


CHAP.-X.-.:: 
I. Of the Anti ; of Exchange by the XVII. Proteſt, what is meant by the 
* . | | | one 5 dee "the ſame ger 


ceſſary, and where not, 
XVIII. Bill drawn on two Perſmy, 
where the ſame 1s neceſſary, and 


where not. ] 

XIX. One Factor ſerves a Company, 
where a Bill accepted of bi by one 
of the Company, obliges the re, 
and wher e not. . % , 

XX. What words amount to an 4. 
ceptance, and what not. - 


VII. Of Cambio figirio, or feigned XXI. Where a Bill may be accepted 


Exchange. 


VIII. Of the Exchanges uſed this 4%, | 


and on what. 


IX. How Exchanges are made, and 


upon Monies in London. 


for part, and what muſt be due 
with the Bill thereupon... - 
| XXII. When a Countermand may le- 
' » gally be made, and when not. 

XXIII. How the ſeveral Parties i- 


X. Monies paid generally, how * tereſſed in à Bill of Exchange at 


by Exchange. © 


obliged and fettered to e ach other, 


XI. Of Bills of Exchange payable at XXIV. How a collateral $:curity mg 


* 


be dinexed to a Bill when the tine 
is elapſed for nonpayment. 


» treble uſance, and of the cuſtomary Xx. Where the Proteſt is only nt- 


uſances to certain places from Lon- 
don and Amſterdam to other pla- 


„ b > EF 


ceſſary to be kept, and where that 
2 the Bill 5 both be remit⸗ 
ES OA. | 


XIII. Of the nature of Bills of Ex- XXVI. Bill loft, "what is neceſa) 
change, and how efleemed of by the for the Parties intereſſed ia” ſuch 


Las of England. 


caſe to act. 


XIV. Bills drawn more than one, no XXVII. Of blank Endorſements, the 


, prejudice to the Parties; and of the 
true meaſure of judging on Bills 


* 


by Cuſtom. 


Lalidity of the ſame. 


| - ther the ſame may be revoked an 


XV, What amounts to an acceptance whether it may be accepted 108 


<. generally, and on refuſal where to 


be proteſted. 


XVI. _All the Drawers are made lia- 


paid at a longer time than iu men- 
tioned : And what Protefis de 
then neceſſary to be made. 


« ble; and whether the Party to whom XXIX. Of Bills accepted for the © 
* the Money it made , payable, i: * nour of the Drawer, where the [on 


bound. to procure an acceptance. 


9. 4.5 22 q* -b#-5 i» wiht-;, t,10id 4 


(hall oblige. ..... 


4 wh. 64 8 


$99 fl 
xxx. 


AA 


XXVIII. A Bill once accepted, wht- 


Book II. Ok Bills of Exchange; 273 
The time cuſtomary allowed FN . IN 

* 1 ale of pay- | able is dead, what is 1 rr | 
ment at the day. . | XXRV, Cauſes general fe « Proteſt, 

XI. Of the Validity of ſpeedy | and where ſatisfaftion t the defj- 

. Proteſts in relation to recover the | werer diſcharges all Partien. 

. money to be paid on the Drawer, XXXVI. Of Exchange by way of 

XXII. n Credit. r wal | 2 
day of payment the Acceptor is a | KXXVIL. One pays a Bill before it- 
Ak what's neceſſary to be | be due, — — 
dine in reference to the obtaining | ſame was paid, failr, where be 
better Security. | ſhall be anſwerable to the Drawer 

XIII. Bills accepted for the bo- notwithſtanding. VE EY 

the mu of the Drawer, where turned XXXVIII. Of Bills aſſignable over 


ne: into an AF, and remitted by bim according to the Cuftoms of Mer- | 4 
that gives honour to the Bill. chants, what Operation in Eng- 

ns, WY xXX1V. Tbe Acceptor ready to pay, | land, 6 

and : . 0 N | » ; | 

„IE E Exchange for Monies is of great Antiquity as 


1 well by obſervation of the Hebrew Cuſtoms, as 
ft, WH thoſe of the Romans. 3 IT 

pon the firſt of the Month Adar, Proclamation was 
"Wl made throughout all Jrael, That the People ſhould pro- 
wed WM vide their half Sheck/es, which were yearly paid towards 
ane the Seryice of the Temple according to the Commandment | 
of God, on the 25th of Adar then they brought Tables Exod. 30, 31. 
in the Temple, (that is, into the outward Court where v5 
i de people ſtood) on theſe Tables lay the leſſer Coyns 
oF which were to furniſh thoſe who wanted half Sheckler for 
their Offerings, or that wanted leſſer pieces of Money in 
tine WY their payment for Oxen, Sheep, Doves, and the like, which MoſerKotſenſer 
ſtood there in a readineſs in the ſame Court to be ſold for Printed at He- 


nice, An. 


Sarifices, but this ſupply and furniſhing the People from , 7, 337» | 
_ 19 7 Tables was not without an Exchange for other Mo- 2 5 fu 


ney, or other things in lieu of Money, and that upon ad- 
eo 1antage: Hence all thoſe that ſate at the Tables were 
el called chief Bankers, or Maſters of the Exchange. 
II. By the Romans it is ſuppoſed to be in uſe upwards of 
2000 years, Monies being then elected out of the beſt of 
Metals toavoid the tedious carriage of Merchandize from 
one Country to another: So other Nations imicating the 
fews and Romans, erected Mints, and coyned Monies, Alex. Gen. lier 


won which the Exchange by Bills was deviſed, not only 4. 3. 7573 | | 
| 


to ayoid the danger and adventure, but alſo its trouble- 


ſom and tedious carriage. 5 
Countries having by their So- 


mY III. Thus Kingdoms and 
. vyeraign 


, 4 - 
2 * 
Tit b 6b. « # * 
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3. 7:6. paid in another Kingdom. Edward the Third, to aſcer- 


veraign Authorities coyned Monies, cauſed them to ap 
point a certain Exchange for permutation of the various 
Coyns of ſeveral Countries, without any .tranſportation 
of the Coyn, but giving par pra pari, or value for value, 
with a certain allowance to be. made thoſe Exchangers for 
accommodating the Merchants. 3 

IV. As Commerce became various, ſo Exchange nu- 
merous; but generally reduced to four, Cambio commune, 
Cambio real, Cambio ſice, and Cambio fictitio, 
Reg. Orig.1g,, Cambio commune, in England was thoſe that were confti 
Statut. 5 K. 2, tuted by the ſeveral Kings, who having received Monies 
cap. 2. in England, would remit by Exchange the like ſumm tobe 


2 SOR TO HEME. = 


I 


tain the Exchange, cauſed Tables to be ſet up in moſt of 

the general Marts or Ports of,England, declaring the va- 

lues of all or moſt of the foreign Coyns of thoſe Countries 

where his Subjects held Correſpondence or Commerce, and 

what allowances were to be made for having Monies to be 
remitted to ſuch Countries or Kingdoms. 

3. V. Cambio real, was when Monies were paid to the Ex- 

An Burnel. changer, and Bills were drawn, without naming the ſpe- 

ck cies ; but according to the value of che ſeveral Coyns, this 

which two Officers afterwards were incorporated, and ing 

indeed was no more but upon payment of Monies here in Wi ot 

England to be repaid the juſt value in Money in another Wi and 

Country, according to the price agreed upon between the Wl Cou 

Officer and Deliverer to allow or pay for the Exchange WH tub! 

of the Money, and the loſs of time. mad 

VI. Cambio ficct, or dry Exchange, is when a Merchant ¶ um 

hath occaſion for 500 l. for a certain time, and would WW C 

willingly pay Intereſt for the ſame ; the Banker being de- If 

ſirous to take more than the Statute gives, and yet would dis 

avoid the ſame, offers the 500 J. by Exchange for Cala, WI B 

Theufury whereunto the Merchant agrees; but the Merchant ha- n P. 

was firft in- ving no Correſpondence there, the Banker deſires him to Eg. 

madaced by draw his Bill, to be paid at double or treble uſance, at te; 


in Elan Cole, by Robin Hood, or Fobn-4-Noakes (any feigned Per- ban 


Vid. Co. 2. Inft. fon) at the price of Exchange then currant; accord- ¶ Mop 
Il. 306. ingly the Merchant makes the Bi 0 


Il, and then the Banker I ling 
pays the Monies; which Bill the Banker remits to ſome Wi Mon 
Friend of his to get a Proteſt from Cales for non- acceptance, 


with the Exchange of the Money from Cales to . kaoy 
| | 1 B 


"Wh... 


Book II. Bills of Exchange. 
l which with Coſts, the Merchant is to repay to the Ban- 
Nur; ſometimes they are fo conſciencious as not to make 
dove 30 e Come 28 | 

WM VII. Cambio f#itio, when a Merchant hath occaſion ſot 
r Wl Goods to Freight out his Ship, but cannot well ſpare Mo- 
ney ; the Owner of the Goods tells him he muſt have 


„way Money; the Buyer knowing his drift, it is agreed, 


„That the Seller ſhall take now Monies by exchange for 
nice, or any other parts; but then the Merchant muſt 
pay for exchange, and re- exchange. | 
dolikewiſe where the Merchant is become indebted to 
the Banker, they are contented to ſtay, the Merchant 
paying exchange or re-exchange z the which he will 
moſt certainly compel him to do. 


wus Merchant was afterwards prohibited, but notwith- 
landing it was found impoſſible to moderate the inequa- 
iy of Exchanges, and to have value for value: So that 
athis day it ſeems to be a Cold that many an honeſt Man 
b apt to catch. 


tis day uſed in England, (by Bills) is Io pro 2 wah accord- 
ſh Ex 


nd ing to value for value; fo as the En ange being 
in WM rounded on the weight and — of our own Monies, 
er nd the weight and fineneſs of the Monies of each other 
he Wl Country, according to their ſeveral Standards proportio- 
ge WY table in their valuation, which being truly and juſtly 
made, aſcertains and reduces the price of Exchange to a 
nt {WJ umm certain for the Exchange of Monies to any Nation 
ud Country whatſoever : As for inſtance, ow 
de- If one receives 100 J. in Londen to pay 100 J. in Exeter; 
P 1 


les, But if a Merchant receives 100 I. in London to pay 100 l. 
ha- WW ® Pars, there the Party is to examine and compare the 
to Egli weight with the weight of France; the fineneſs of 
at de Engliſh Sterling Standard with the fineneſs of the French 
er- Kandard; if that at Pars and that at Londondiffer not in 
rd- Wi Yoportion, then the exchange may run at one price, ta- 
ker Wi ling the Denomination according to the Valuation of the 
me Monies of each Country; bur if they differ, the price ac- 
ce, Will cordingly riſes or falls: And the ſame is eaſily known by 
lon, WY owing and examining the real fineneſs of a Tr Fa 

. 414 * 1 + . \ - iece. 


— 


VII. The juſt and true Exchange for Monies that is at 


273 


Theſe two laſt ways of grinding the face of the gene- 3 64 N. 2. 


11 
lt 
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WS Piece, and an 1780 5 5. Piece, and the difference which 
is to be allowed for the want of fineneſs or weight, which 
is the exchange, and ſo proportionably for any ſumms of 
Monies of any other Country, the which is called Par, o 
giving value for value. 7 natal. ö 
* And there - But this Courſe of Exchange is of later years abuſed, 
fore ſome are and now Monies are made a meer Merchandize, and does 
of Opinion, over- rule Commodities, and Monies riſe and fall in prio * 


eee according to the plenty and ſcarcity of Money. "Wa 
_ Tate ſer on the Par in Exchange, to anſwer juſtly the value of the Coyns of Foreign Hu 


parts, by reaſon of the diverſity of them, and of their intriuſick values. Vide Sir Robert 


IX. As Money is the common meaſure of things be- 
tween Man and Man within the Realm, ſo is exchange be- 176 
tween Merchant and Merchant within and without the 7 
Realm; the which is properly made by Bills when Money 
is delivered ſimply here in England, and Bills received for 
the repayment of the ſame in ſome other Country, either 
within the Realm or without the Realm, at a price cer- 
tain, and agreed upon between the Merchant and the 
Deliverer. For there is not at this day any peculiar or 
proper Money to be found in ſpecie whereupon Our-land 
Exchanges can be grounded; therefore all Foreign 
Et Coyns are called imaginary. lr a Gu 
Cre. 2. fol. 7. At London all Exchanges are made upon the pound ſter- 
08047 ling of 2o s. and 12 d. to the 7 for Germany, Low- 
1 Fac. in B. R. Countries, and other places of Traffick; and for France ups 
1 on the French Crown: For Italy, Spain, and ſome other 
places, upon the Ducat : For Florence, Venice, and other 
phos in the Sireights, commonly by the Dollar and 
Florin. 155 3 | 
X. Bills drawn to be paid, are either at ſight, or a tim: 
certain, ſingle, double or treble uſance, and are common 
Iy about three, for fear of any miſcarriage. | 
The taking and delivering Money at fight binds 
taker up to give his Bill to pay at ſight, or within ſom 
ſhort time the like ſum after ſuch a rate the Pound, Dol- 
lar, Ducat or Crown, as is agreed between them in Fo- 
reign Coyn, either according to the valuation of Monies, 
or current Monies for Merchandize. 175 
XI. The ſecond time of payment is oalled * It 1 
S | | own 


22 pp 3 5 X 


zook 11. Of Bills of Exchange, 
known or taken to be the compaſs of ohe Month, to be 
computed from the date of the Bill, and that governed 


xccording to the cuſtom of the place where thoſe Ex- 
changes do run. 


e to time, commonly after 12, 15, or 20 in the 
by 5 3 


the year. 


ien 
en 
© Middlebor gt 
* Amſterdam . 
Antwerp * be 
e · ¶ Uſance from ; Bridges | ed one Months time 
London to I Rotterdam Ffrom the date of the 
Liſle «ad - 
Paris The Bills may 
have a larger, 


it b ue called Exchangers or Bavketi, 


own | Though 


XII. Thethird is double or treble Uſance two or three 
Months; lomerimes there are Exchanges made upon half 


Aide tim times of payment do alter the price of Exchanges 


XIII. Excambium vel Cambium, or as the Civilians term it, 
Permutatio; Billa Excambii ſignifies no more but a cuſto- 
1 mary Bill, ' ſolemnized by numerous conſent of Traders, 
nie, ¶¶ to have a reſpect more than other Bills, though of as high 
and as intrinſecal a value: And thoſe that give ſuch Bills 


ſometimes a 
ſhorter time, 
there is no di- 


— 
| 3 account- 
Uſance from ; N. |: 62 4 wo Lis bs drect certainty , 


Amſterdam to but only that 
” oat | ſingle Uſance is 
175 1a Month, dou- 
't Lishon LY ble Uſance two 
Months, Cr. 
"Florence | 
Venice 
From London AY is 38 account 
to ed treble Uſance from 
Ns pens 4 
fas 1 


- 
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Though the Act was no more but to keep up the life of 
Reg. Orig. fol. Commerce, (without which it is impoſſible for any Na. 


194+ „ tion to flouriſh) yet could not any Perſon draw ſuch Bitk 
| _— Sor return Money beyond Seas, without Licenee firſt ob. 


tained of the King. But at this day any Man may do it 
without being obliged to obtain fuch leave. 21 
XIV. Such a Bill being drawn, they commonly tate 
one or two more of the date word for word, only 
this Clauſe is inſerted in the ſecond, * firſt of the ſam: 

nd in the third, 


| 7 | att. 
Conſuetudo N The right meaſure of judging on Bills of Exchange, i; 
1 purely hy the laudable Cuſtom often reiterated over and 
faith acta, Over, by which means the ſame hath obtained the force of 
in partibus ubi a Law, and not the bare and you en of ſome half. 
pap Exchange are things of 
"and U reat Moment as to Commerce, and are neither to be 
aun tengnz firained ſo high, as that a Man ſhould not caſt his eye on 
aan & conſue- them, but the ſame ſhall be taken tobe an acceptance: Nor 
* hors n on the other hand, having duly accepted them, the ſame 
3 ſhould be raſhly and unadviſedly avoided, by the ſhallow 
fancy of ſuch nimble-pated ſhufflers ; but they are ſoberly 
judged and governed, as the fame hath generally been ap- 
proved of, and adjudged of in former Apes. 
XV. A Bill being remitted, the Party is to go imme- 
diately to the Perſon to whom the ſame is directed, and 
preſent the ſame in order to his acceptance; if it be ten- 
dred, and the Party ſubſcribes Accepted; or Accepted by 
me A. B. or being in the Exchange ſays, I accept the Bill, and 
will pay it according to the Contents; this amounts without 
all Controverſie to an Acceptance. | 
| But if the ſame berefuſed, the Party muſt then procure 
Words are 4 Pygreſt, and remit the ſame to the Deliverer, who is to 


madero fig reſort to the Drawer for Satisfaction for the principal colt 


ſie things; by 8 


the word De- and damage. 5 
liverer is WM : | 2 
meant he that pays the money beyond Sea. By che word Drawer, he chat wrices of 
draws the Bill of Exchange; the Perſon upon whom, is called the Acceptor. 


XVI. If there be ſeveral Drawers who ſubſcribe, al 
are liable in caſe of a Proteſt. 


If a Bill is drawn upon a Merchant in Ladin payable 


> cy em oo ah @© was 


. buy 3 


t 
d 
Cc 
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to J. S. at double Uſance, J. S. is not bound in ſtrictneſs Nor is any 

of Law to procure an acceptance, but only tender the Bill _ thing a + 
when the Money is due: But Merchants who generally 197 — * 
have generous Spirits, will not ſurprize a Man, but will allowed for 

firſt procure an acceptance, or at leaſt leave the Bill, for acceptance. 

the Party to conſider and give his anſwer, and then give 


advice of the ſame, and it the Money be not paid, then 


Proteſt. fy 
) XVII. A Proteſt is no more but to ſubject the Drawer 
1 Wl toanſwerin caſe of non-acceptance,or non-payment; nor 
does the ſame diſcharge the Party Acceptor, if once ac- 
s cepted ; for the Deliverer hath now two Remedies, one 
: Wl againſt the Drawer, and the other againſt the Acceptor. 
id To entitle the Party to an Action at Law in England 
F  2gainſt the Acceptor, it matters not whether there be 2 
c Wl Proteſt 3 but to entitle the Party to a recovery againſt the 
of Wl Drawer beyond the Seas or elſewhere, there muſt be a 
\> WI Proteſt before a Publick Notary. | 
n XVIII. A Bill drawn on two jointly muſt have a joint Per Janem 
* «cceptance, otherwiſe it muſt be proteſted ; but to two ia {ze 72 
be or either of them, 2 contra. DO ed ee 
Wy Then if the ſame be accepted by one, it ispurſuant ro 
ly Wl *<cenour of the Bill, and ought not to be proteſted but 
b. nn aſe of non-payment; and in that caſe the Perſon Ac- 
ceptor is liable to an Action, but if it be on joint Tra- | = 
. ar an acceptance by one will conclude and bind the = i 
4 er. | : | 
ns XIX. A Factor of the  Hamborough, Turky , or India 
4 WH Company draws a Bill on the ſame, and a Member ac- 


cepts the ſame, this perhaps may make him liable, but | 
not another Member. yp | 
So it is if ten Merchants ſhall employ a Factor at the + 
Canaries, and the Factor draws a Bill on them all, and one 
ofthem accepts the Bill, and then reſuſes payment; this 
ſts vill not oblige the reſt. 8 
But if there be three joint- Traders for the common Iich. 19 Pa. 
ſtock and benefit of all three, and their Factor draws a c. B Vanhiath 


50 BY Bill on chem, che acceptance of the one will oblige the eh e, 
| inch. 24, 25 


relidue of the Company. | 
XX. A ſmall matter amounts to an acceptance, ſo that 
there be right underſtanding between both Parties : As, 
Leave your Bill with me, and I will accept it; Or, Call for it 
| Fe) 


2 


ble 
ro 


8 Of Bills of Exchane. Bock xt 
to morrow, and it ſhall be accepted ; that does oblige as eff 
Citually by the Cuſtom of Merchants, and po, fre 
Law, as if the = had actually ſubſcribed or ſigned it 
( which is uſually done.) . ; 
But if a Man ſhall ſay, Leade jour Bill with me, I wil 
look over my Accounts and Books between the Drawer and I, and 
call to Morrow, and accordingly the Bill ſhall be ceepted ; 
this ſhall not amount to a compleat Acceptance : For this 
| T7 of his Book and Accounts was really intended to | 
fee if there were effects in his hands to anſwer, without 

Trin. 20 Car.2, i he would not accept of the ſame. And 6 
DY 
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| 
in B. R. it was Rul'd by Lord Chief Juſtice Hales at Guild- Hall | 
The receiving A Bill may be accepted for part, for that the Party upon 
of part of the whom the ſame was drawn, had no more Effects in his Wl * 
—— upon hands; which being uſually done, there muſt be a Proteſt, 
— ges. if not for the whole ſimm, 5 at leaſt for the reſidue: 
ken the Bill. However, after payment of ſuch part there muſt be a Pro- b 
teſt for the remainder. 


Perlegpublice XXII. Any time before the Money becomes due, the 
in ſi ff. depoſtti Drawer may countermand the payment, although the 
7 per Bart. ibi Bill hath been accepted. | OY 

myO per Re. The Countermand is uſually made before a Notary ; 


9 but if it comes without, ſo it comes under the Parties 5 
hand, it is well enough. | 
If che Bill be accepted, and the Party deſires to have 
the Money before ic be due, and it is paid, and then there lo 
comes a countermand ; it hath been conceived that he fog 
ought not to be allowed; for as he could not enlarge the No 
time, ſo he could not ſhorten it, but his duty is to follow Bl 
his Order. 805 br 

XXIII. Note, The Drawer is bound to the Deliverer, s 
and the Acceptor to the Party to whom the Bill is made Net 
ayable ; yet both are not bound to one Man, unleſs the , 
7 nan be a Servant to the Party to whom the Money 5 { D 
made payable; or the Patty to whom the Money is made -» 
payable be Servant to the Deliverer : Yet both Taket lu 
and Acceptor are liable till the Bill is pad. ** 
XXIV. Therefore when you bring your Action, be ſure 1 


to draw your Declaration accordingly, and make the wv 
fame part of the Cuſtom as you ſer it forth; for i 5 wy 
2 | | | j ) 


e 


vw Km 
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vary, you muſt expect to be nonſuited: And the Party Styles, Paſch. 
i: not bound to alledge a particular place of demand. ray fl 210 
Ia Bill be returned, proteſted for want of payment, the 270 
Drawer is to repay the money and damage, or elſe he may 

procure a Security, which is no more but another Perſon : 
of value ſubſcribes the Bill, in theſe and the like words, 

I bere underwrigten do bind my ſelf as Principal, according s 

the cuſtom of Merchants, for the ſumm mentioned in the Bill 

F Exchange whereupon this Proteſt u made, Dated, 8c. 

Now the Drawer, by virtue of this ſupplemental Agree- 

ment, hath as much time again to pay the Monies as there 

was given him in the Bill when ic was firſt drawn]; fo that 

if the Money be not then paid, together with the Re- 


change and Charges of the Party, the Party may reco- 


ver the ſame on the Principal or Security. COOL TIEN 

XXV. Beyond the Seas the Proteſt * under the Notary's * Thar is for 
band is ſufficient in ſhew in Court without producing the dhe Nl berg 
very Bill it ſelf. But if a Bill in Exgland be accepted, and ance accept · 
2 ſpecial Action grounded on the Cuſtom be brought a- d. 
zainſt the Acceptor, at the Tryal the Party Plaintiff muſt 
produce the Bill accepted, and not the Proteſt; otherwiſe 
he will fail in his Action at that time. 0 

Therefore it is ſafe that a Bill once accepted be kept, 
and only a Proteſt for non-payment be remitted ; but a 
Bill proteſted for not acceptance muſt be remitted, 

XXVI. If a Bill is left with a Merchant to accept, and he 
loſes the Bill, (or at leaſt it is ſo miſlaid, that if cannot be 
found) the Party ſhall requeſt the Merchant to give him a. 
Note for the payment according to the time limited inthe 
bill of Exchange; otherwiſe there muſt be two Proteſts, one 
br not acceptance, the othier for nog-payment;but if 4 Note 
ᷣ giren for payment, and there happens to be a failure, 
jet in that caſe there muſt be a Proteſt for non payment. 

XXVII. A Bill is remitted to J. S. who owes Monies to 

D: 2 delivers the Bill to J. D. and on the back- ſide 
ubſcribes his Name; if J. D. receives the Monies, he may 
fll up the blank as if the Monies had been actually paid to 


* 
* *. 


Js: This is practiſed amongſt Merchants, and by them By the Opini- 

rated firm and good. Rut certainly the Common Law looks 0,0 my 

oa this filling up of blanks after a man hath once ſigned {7 2. Gar, 

Or ſealed; to be no better than a harmlefs forgery ; bur if BK. at Oi 

dere be either 4 general br ſpecial A to the 1 * * 
ote 


Me, it may then alter che Law. F 
0 
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15 Note, No Perſon, be it Wife or Servant, can accept of 
a Bill of Exchange to bind the Maſter without a lawful 
Authority, as a Letter of Attorney and the like, which 
muſt be underhand, unleſs that it has been formerly and 
uſually done by the Wife or Servant in ſuch caſe, when 
Styles Re- the Maſter hath been out of Town, who hath approved 
ports in B. A. of the ſame and anſwered payment: It muſt be uſually 
JS *. done; but one Partner may for another. 
9 A Servant of Sir Robert Clayton, and Mr. Alderman Mor- 
ru, (but at chat time actually gone from them) took up 
200 Guineys of Mr. Monck a Goldſmith, without any 
Authority of his Maſters ; (but Monck did not know that 
Mech verſus he was gone) the Monies not being paid, Monck brought 
Clayon Milit. an Action againſt Sir Robert Clapton and Morris, and at 
and Morris. Guild-Hall it was Rul'd per Keeling Chief Juſtice, That 
| chey ſhould anſwer; and there was a Verdi for the Plain- 
tiff. And though there wefe great endeavours to obtain 
: a new Tryal, yet it was denied, the Court at Weſtminfe 
ES ins being fully ſatisfied that they ought to anſwer : For this 
| Servant had uſed often to receive and pay Monies for 


* 


them; and thereupon they actually paid the Monies. 


* 


. .Andthough © Note, That which will oblige the Maſter, will be the 


the ſame authority and liberty which he uſually gives the Servant; 


2 an a therefore ſuch a power devolved, ought to be ſecured by 


Merchamsand the prudenteſt way that may be: Which is generally done 
others ſo to by Bonds and Obligations. 

take, yer it | | #28) hag | 

oftentimes proves the deſtruction of many a Family; the Father puts out the Son per 
haps with no leſs than 2 or 300 J. and is bimſelf become bound for his Truth anc 
juſt Accounting, Cc. The Servant is immediately truſted with his Caſh, and then be 
too young experienced in the World, eicher neglects keeping a juſt Account, or keeplny 


that, ſubje&s his Maſters Caſh to be ſpent by himſelf and rhoſe who make it their ſole 


Trade to betray ſuch Youths: The Maſter finding the Conſumption, calls his Servat 
to account, who conſcious of the AR, forſakes his Service, dares nor ſee his Relation: 
and then as a general conſequence falls into Company, the which nothing but Pron! 
dence can preſerve from taking their wicked courſes. The Father js calle to anſwer 
whatever the Mafter does ſay the Servant hach ſpeut ot imbezeled, none being able i 
contradict him, he muſt with a heart full of grief ſubmit to and pay, beſides the loſs 0 
_the Monies advanced upon the Scaranr's firſt putting forth: Which lometimes prone 
great affliction in a Family. On the other ſide, if Servants were not to be jntruſte 
, theMyflery could not be Jearnr, nor the buſineſs-diſpatched z and rherefore Haich mt 
be given: Eut then it were juſtice and honeſtly that as a Facker puts perhaps che Cul 
of his love to one in whom he repoſes a faith and truſt, that the Maſter ſhould betht 
as 4 Porters, ſo they ſhould prevent all occaſions that might ſubject them to te mptauon 
and not be over haſty iv truſting them with the Caſh : Which is the very Bait our 
don Game ſlers catch ſuch Gudgeons with, © f 5 


- 
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If a Bill of Exchange by contrary Wind or other occa- 


ſions be ſo long on the way, that the Uſance or time li- 


mited by the Bill be expired, and being tendred, both 
acceptance and refuſal are denied ; Proteſts for both muſt 
be made, and the Drawer muſt anſwer the value, re- 


change and damage. 


XVII A Bill once accepted, cannot be revoked by N l, fel. 
the Party that accepted it, though immediately after and 33% - 
before the Bill becomes due, he hath advice the Drawer Bald in rub. 
is broke. | jt | 1 n 

If « Bill is not accepted to be paid at the exa& time, it & Ig. nicki 
muſt be proteſted ; but if accepted for a longer time, the f eodem Cal. 
Party to whom the Bill is made pay able, mult proteſt the penult. 
ſame for want of acceptance according to the tenour; yet 
he may take the acceptance offered notwithſtanding. Nor 
can the Party if he once ſubſcribes the Bill for a longer 
time, revoke the ſame, or blot out his Name, although it 
i; not according to the tenour of the Bill; for by his accep- 
tance he hath made himſelf debtor, and owns the 
draught made by his Friend upon him, whoſe right ano- 
ther Man cannot give away, and therefore cannot refuſe 
or diſcharge the acceptance. ; 

1. 0 This Caſe will admit of two Proteſts, perhaps 
three: „ J | 

1. One Proteſt muſt be made for not accepting accord- 34% i, lagpre 

ing to the time, | +. ̃.g it. C de bon, 
2, For that the Money, being demanded according to — 


the time mentioned in the Bill, was not paid. _. aur . 
3. If the Money is not paid according to that time that i. Cu. - 
the Acceptor ſubſcribed or accepted. . probate.” 


A Bill was drawn payable the firſt of January, the per- 
ſon upon whom the Bill was drawn accepts the Bill to be 
pad the firſt of March, the Servant brings back the Bill: 
The Maſter perceiving this enlarged acceptance, ſtrikes 
out the firſt of March, and puts in the firſt of Fanuary, and 
then ſends the Bill to be paid, the Accepter then refuſes : PerL.C. J. 


Whereupon the Perſon to whom the Monies were to be P**verton in- 

pad, ſtrikes out the farſt of January, and puts in che firſt N 

0 March again, in an Action brought on this Bill, the 3. C4 2. in 
Whether theſe Aterutions did not deſtroy R . 


* 


2 A 


queſtion was, 
de Bill, and Rul d it did not. 


A Pk Bills of Exchange. Book 1, 
A. draws a Bill on B. and B. is in the Country; C. a 
Friend of his hearing of the Bill accepts it: The Party to 
- whom the Money is to be paid, muſt make a proteſt fer 
nidn- acceptance by B, and then he may take the accep- 

tance of C, and it ſhall bind C. to anſwer the Money. 
pirchard verſ. If a Bill is drawn on B, and B. happens to be in the 
Fowk, Styles, Country, and a Friend of his deſires the Party not to pro- 
fol. 416. reſt, and he will pay the ſame, it is good, and ſhall bind 

ſuch Party. 


r 1 99 


Paſch 1654. in If there be two joint Merchants or Partners, and one f 
| B. R. Styles, of them accepts a Bill of Exchange, the ſame ſhall bind MI 
| fil. 37% the other; and an Action of the Caſe on the Cuſtom may MY] | 
| 03 4 be maintained againſt him. . | k 
XXX. Merchants generally allow three days afteraBill MW | 

London, ; 
becomes due for the payment; and for non-payment with- MW | 
in three days proteſt is made, but is not ſent away till the . 
| | next Poſt after the time of payment is expired. c 
| Holland. 5 Saturday is the third day, no proteſt is made til b 
| onday. | , b 

X eee Wo XXXI. The uſe of the Proteſt is this, That it ſignifes 

| For non. to the Drawer that the Party upon whom he drew his Bill tl 
acceptance Was unwilling, not to be found, or inſolvent, and to let i 


which is cal- him have a timely notice of the ſame, and to enable the U 
N epamegg Party to recover againſt the Drawer; for if one draws a n 
a”. Bill from France upon'a Perſon in England, who accepts I 2! 
* Which is and fails, or becomes inſolvent at the time of payment, f. 
Jooked upon if there be not a Proteſt and * timely notice ſent to the 
4 45 Drawer there, it will be difficult to recover the Money. th 
In Holland they are not altogether ſo ſtrict, yet ther t 
muſt be a reaſonable time of notice; the reaſon is, foil D 
perhaps if he had reaſonable and timely norice,the Draw- 
er then might have had effects, or other means of his upon A 
whom he drew, to reimburſe. himſelf the Bill; which * 
ſince for want of timely notice he hath remitted. or lot. bet 
| And the general Rule is, That though the Drawer vl Pe. 
There is no bound to the Deliverer till the Bill is ſatisfied, yet it Ya 
danger, be che with this Proviſo, that proteſt be made in due time, and £4 
Parry neverlo a 1, wful and an ingenious diligence-uſed for the obtaining A 


ſponſible, 
—— | payment of the Monies; for it were unreaſonable tb m. 
| diaely if the Drawer ſhould ſuffer through his neglece. thi 


n oney be not | 0 a | 
paid when it is due, i. e. the third day, but th:re may ( eſpecially beyond Seas) be ne: 


XXXII. When 


gre: t hazard for want of proteſting. 


PE 
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XXXIL Where a Merchant hath accepted, and before 
the ſame became due, he becomes inſolvent, or at leaſt ä 
his Credit publickly blaſted, a Proteſt ought to go; but 1 leg. pro debi- 
then there is uſually a demand made, which once coming, ak ary de 
the Drawer is compellable to give better Security; and ; para 12 
if a ſecond Bill comes, if no proteſt, then Drawer and 
Security lie at ſtake. : . e ee 
XXXIII. If a Merchant draws a Bill, and there is a Pro- 
teſt for non-payment ; if another Perſon hearing of the 
fame, declare, that he for the honour of the Drawer will 
pay the contents, and thereupon ſubſcribes, he is obliged 
thereby; and in chis caſe it has been practiſed, that that 
Party that received the Money hath put his Name on the 
back-ſide of the Bill in blank; but the Receipt is ſometimes 
taken on the Proteſt, which together with the whole pro- 
ceeding is turned into an Act, and the ſame being drawn 
by the Notary, is remitted to the Drawer by him who 
gave honour to the Bill. We; v1 ai 
XXXIV. If a Bill be accepted, and the Party dies, yet Fourteen days 
there muſt be a demand made of his Executors or Admini- allo wed 5 _ 
ſtrators ;5 and in default or delay of payment, a Proteſt 5 | 
muſt be made: And although it may fall out, that the Mo- ration can 
nies may become due before therecan be Adminiſtrators, be commirred, 
or the Probate of the Will be granted; yet that is delay <6 there 
ſufficient for a Proteſt in caſe of. non-payment. WET, 
But on the other hand, if the Party be dead to whom 
the Monies are made payable, and the Monies are ready 
to bepaid, and there 15 no Perſon that can legally give a 
Diſcharge; yet a Proteſt ought not to go for not payment ; 
The reaſon is, becauſe there is no Perſon that hath any But an Inti- 
Authority either in Deed ot in Law to make it, and a No- e 2 
tary ought not to make it; if he does, and the Party hath — areng 
„ prejudice thereby, an Action of the Caſe is willing to 
perhaps may lie againſt him for his pains : Nor does it a- pay according 
rail, that if Security be offered to ſave him harmleſs a- O Order. 
gainſt the Executors or Adminiſtrators, for that is an 
Act left to his own Diſcretion ; for perhaps the Securicy - 
may not be lik d: But whether goad or bad, makes no- 
thing as to oblige him in Law. _ 1 
But if a Man is bound in a Bond to pay a ſumm of Mo- * 
ney to F. S. his Executors, Adminiſtrators, &c. and the 
Obligee dies inteſtate the day before the ſumm becomes | a 
Ff 3 due, 
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due, yet the Bond is not forfeited if not paid at the day, 


' becauſe there was no body to whom the Obligor could 
pay to ſave his Obligation: But as Lizrleronſays, F it be to 
pay to J. S. generally, you muſt hunt bim out all over the King- 
dom, if you'll ſave the penalty. ' wo Re 
V. A Man not found, or being found, not met 
withal either at home or the Exchange, is cauſe ſufficient 
for a Proteſt ; butin that there muſt be diligence uſed in 
the finding him. DRY e | 
A Bill returned proteſted for non-payment being once 


| ſatisfied by the Drawer to the Deliverer, the Drawer is 


diſcharged, and ſo is the Acceptor to him to whom the 
Monies were to be paid : But the Acceptor, by virtue of 


his acceptance, makes himſelf a Debtor accordivg to the 


Cuſtom of Merchants to the Drawer. 5 
XXXVI. Monies may be had on Exchange by way of 


Letters of Credit, the which are in two reſpects; the firſt 


general; the other ſpecial. . 4k 
The general Letter is open, directed, To all Merchants 
and others that ſhall furniſh my Servant or Factor, or am 
other with ſuch and ſuch Monies; for repayment of which he 
binds himſelf to anſwer and pay all ſuch Bills of Exchange 


as ſhall be drawn on him upon the receipt of che value, by 


his Servant, Factor, or other Perſon : If there be really 
| Moniesadvanced on this Letter of Credit, and paid to the 
Factor, Servant or other, and Bills of Exchange are ſent 
tothe Party that ſent ſuch Letter of Credit, and if he re- 
fuſes to accept, yet according to the cuſtoms of Merchants 
he is bound to pay; The reaſon is, fot there was no te- 


ſpect had to the ability of the taker up; but to him that 


gave his Letters of Credit: And therefore in ſuch caſe if 
an Action at Law be brought, the particular cuſtom as to 
that point muſt be carefully ſet fortng. 


- . 


Ihe ſpecial Letters of Credit, where one writes a Let- 


ter to furniſh another Mans Factor or Agent; there is in 


preſs, And put it to the Account of A; and the Letter of Ad. 
7 71 B; this mult be proteſted againſt, for it cannot 


fafely be paid, atleaſt running the riſque of an equitabl 
dit.“ 15 LH at e Wik | @. IF 380 x] fr + Kt 
* 
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„ XXXVII. If one pays Money on a Bill before it be due, | 
and che Party breaks, it has been conceived that the Party 
o I ought to anſwer the Drawer: The reaſon hath been, be- ' 
- cauſe the Drawer might have countermanded the ſame, 5 
or ordered the Bill to be made payable to another. 8 | 
t In Laly if Money is paid to a Banker's Servant, and if 
t MW the Maſter ſubſcribe, Pagate com ſi dice, this binds the * 
1 I Maſter as effectually as if he had ſubſcribed ir with his \'Y 
own hands. ar 5 I 
XXXVIII. A Bill dran by a Merchant in London pay- 
able by another Perſon beyond Seas, ſuch Bills in moſt 
Countries are aſſignable over from Merchant to Merchant, | | 
and the laſt Perſon may ſue and recover the ſame upon an | 
acceptance: But in Exgland only the firſt Perſon mentio- 
ned in the Bill, and to whom the Money is made payable 
may recover. Tis true, ſuch Perſon to whom the Money 
is made payable, may for valuable conſideration deliver 
this Bill to another Perſon, and he may endorſe an Order 
on the back-ſidez and if the Party afterwards refuſes pay- 
ment of the ſame, it may be ſued in the Parties Name to 
whom the ſame was transferred, laying che ſame by way 


SS 0. 7,0 we 


of Cuſtom. 
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Ok Ponies advanced by way of 8 | 
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i 


I. How Commeree is made equiva- 
lent to natura Communitʒ. 

II Whether Money be fit only to main- 

tain the Trade and Credit of Vice. 

III. Whether Abraham choſe to ac- 
quire a Property by Money. 

IV. Of. the natural and inftrumental 
meaſure of the value of things. 

v. How Money is equal to all things. 

VI. Money is for buying, ard binders 
not, but belps Permutation. 

VII. Money the inſtrument of Cha- 
. rity and Sacrifices as well as our 
Neceſſities. Ry OL 
VIII. Of the difference between Mo- 


a th 
* K ee CET er; — c 
. PE Lee idea oe ani Fe Toe ll 8 

| * l 


* 
— 


* 
* 


+ 


x. Of Monies ſent an Si had I w 

| Tender fl ber fe ri 

all bear ſhare of . 

and where not. 7 * th 

XI. Of Monies taken up by the A. . 

ſter, where the ſame ſhall oblige te: tis 
Owners, and where not. | 


XII. The derivation and. inflitutin © 
f "this ſort of Loan, and ſer wht 
cauſes. pſi 


XIII. of the ſeveral ways of tab of 
up of Monies by way of Bottom th 
ry, real and fei *. bl 

XIV. Mopies, ſo , advanced, whether 

ain ought to be bounded, or ober- 2+ 


nie adyanced to be uſed in Com- | wiſe left to the will of the Lender: 
merce at Land, and that which is | XV. Of Uſura Marina, how re«þ- gr 
advanced at Sea, . hable the ſame ft ands at this da. th 
IX. Of. Monies advanced by way of | XVI. Of Monies advanced to ac 1 
Bottomery when the Contract bath | ſiderable profit called UI fruit, le th. 
its inception. ung both boneſt and bonowrable, I ne 
| £ hit 
VMI is one of thoſe things which they who want Ml be 
| want all other things but words to reproach their iv 
bad Fortune. But ſometimes it is the policy even of Rag tu 
and Poverty it ſelf to undervalue that which ir'cannoMl nc 
have, and to convert that which it hath (though never ſo tu 


mean) into an eſteem ; and then to lodge as much pride an 
in a Tub, as Alexander could in a Palace, though it could in 
nat tempt him to a change of conditio. 


b i 8: ABS poll LORE HT fo 
Nil habet infælix paupertas durius in ſe a1 

Quam Cris Landes > wot 1 

: "#50 8 1 : gd, B 
No wonder therefore, ſeeing Rich Men will be obſtinagily l 
to hold theit advantages, that deformed Poverty, (which th 
mixes with them in the ſame frame as a ſhadow to ſet o 


| 


. 
3 
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- W their colours the better) would have the Rich to deſcend 
b chem; and that inſtead ny out Monies by way 
dt Bottomery, Uſa, and the like, they would not have 
any ſuch thing as Money at all, but would have alt things | 
reduced into a ſtate, as is before mentioned. Ab. 1 ca. t. 
lt cannot be denied, but that we all live by the natural . 1. 2, 3. 
0M or intrinſick value of things; but the way to come by | 
mem is by an Inſtrument of civil value, which is Money; 
inſtead of Community therefore we now have Commerce: 
which Commercium is nothing elſe but Communio mercium; 
but Communion muſt needs be by the means of another 
thing that may bear equal proportion on both ſides, which 
js Money only. But now let us hear, and if poſſible, ſa- 
tixfie the Complaints that are made againſt it ſo impati- 


ently. 
| Where there is great Luxury, there muſt be likewiſe 
great Induſtry to maintain it; and therefore the Induſtry 
of this Civil State muſt be greater than that which is in HE 
the ſimple State of Nature: But what is there here to 4ſcham de Nat. 
blame, ſeeing Induſtry, no more than Plenty, is in it ſelf Moner, cap. 6. 
a Sin? OLI ev os bt bet | 

II. It is the Anſwer of Envy or Tgnorance,Prima pere- 
grins obſcena pecunia mores —intulit— Money is that ( ſay 
they) which maintains” the Trade and Credit of Vice, if 
that were taken away, we ſhould look after nothing but 
teceſſaries which are vertuous; it makes too nice inequa- 
fries and diſtances, and is not ſignificant enough in the 

beſt things: For all the Money in the World is not really 

worth one penny Loaf, which is convertible into our Na- 

tures and Subſtances; it ſerves only to aſſure Fortune, but 

not Vertue, it is accepted as the meaſure of all things Na- 

tural, Moral, and Divine : For Honour is nothing but . 
ancient Riches t, and in Morals, Virtus poſt nummos; this f 4rift. Polit. 
in Religion breeds that root of all Evil, Covetouſneſs: For 

in a ſimple ſtate.of Nature neceſſary things muſt needs be 

ſpent within a ſhort time, and the return of the Sun bri 

a new Supply and a Treaſure greater than the Indies ; 

which One * makes this Obſervation, That it was in * Campanella 
Blood, ſails home in @ Sea of Blood, and never reſts til it be Monarch, Hiſp. 
laid out in Blood. This was that which was made 

the price of Salvation, even of the Blood of our Bleſſed 

Saviour, thirty Pieces for that which was worth Thirty 

Y &2 5 e thouſand 


thouſand Worlds; but in the Religion of the firſt Ti 
Nullo wiolatus Fupiter auro, as Fuvenal hath it. AY 
And if this had not been brought into the World, w 
' ſhould not haue ſo much to diſcount for at the day d 
Judgment. Why therefore ſhould that which is conden. 


6 ned to the obſcurity of the Earth, and lodged fo nex 


Hell, now be made the price of all that which is abo 
the Earth, even à Solo ab ad Calum ? Or why ſhould we 
be excluded from the Gifts of Nature, unleſs we have thoſe 
ef Fortune? Is it not then more reaſonable that rich men 
loſe this Inſtrument of Luxury, than the Poor ſhould la 
the neceſſary means of their ſubſiſtence? This is the ple 
which is made in forma Pauperis, & de ip Paypertate. 
_ Moſt certain it is, that neither che ſtupid ſimplicity of 
the Woods, nor Poverty it felf are any part of Vertue; 
and therefore are not reckoned Bleflings, as Riches were 
to Solomon, (he who built God's firſt Temple, ang put bi 
Religion in luſtre) and as they likewiſe were to Ning 
from whom Money was called Nummus:; He likewik 
built the firſt Temple at Rowe, and kindled firſt the Vella 
fire, & ferocem populum deorum metu mitigavit. 
III. We know how God converſed with Abrabam, who 
was the firſt that had Money, and made uſe of it to buy 
a Property: It is true, they with whom he inhabited cal 
led him a Prince; but that was no Argument to him to 
diſown their Properties, but for the contrary, leſt they 
| ſhould think that Dominion or a Right to things wa 
founded in Grace. 1 
IV. But to come e e to the Queſtion, and to ei- 
amine the reaſon and neceſſity of this meaſure, Money 5 
like a Law or Government, which are all conſtituted by 
the ſame extreme neceſſity; therefore the counterfeiting 


or ment o deſtroy any of theſe by private means, 8 
every where Treaſon, Now this Eo: two-fold, er 
ther Natural or Civil, or rather Natural, and the Inſtr 
ment which expreſſes the natural by equal Permutation: 
The natural meaſure is proportioned either by Want, 
Plemy. InWant we conſider whether the thing be uſeful 
or neceſſary; things which are neceſſary are beſt, but of 
leaſt price 3 as a Loaf of Bread is more neceſſary, but t- 
finitely cheaper than a Diamond. One Man hath Cloths, 
another Man hath Leather; thoſe two poſlibly - have - 
5 1 a 2 n 


| $00t Il, Fanus Nauticum; 
one of another, and therefore chere will be no Per- 
tation betwixt them; but if one had need of another 
hen he who were moſt preſt, would come to the price of 
he other; And therefore Fant or Pleny is the meaſure of 
timating things, and is the Bond of Society, whereby one 
an ſhews he is or may be uſeful to another; and Nature 


"me need of the Poor; and no Man is ſo mean and ab- 
&, but he may be ſome ways uſeful to the Rich. 


. 


elf, is Money, which hath but a 


e Natural expreſſes it 


d * 1 natural Oo 2 unalterable. If I hare Cloth ſaid, Que com 

Wt fuctr a price, and you have Wines at the ſame price, — 
7 en we regarding the ſame price, may make an 2 — +» pad 
bis ermutation : Or if I give to you ſo many pieces of Gold © 
your Noth at the ſame price, the ſale is equal again, 5 
viſe beter it be an inconvenience that in ſoche Countries nd, and 
112) WF 5 fomerimes at a higher value than at another, is not generally in 

conſideration of this Diſcourſe; for the price of things Moſt of choſe 

vho Wem{clves change more than any money doth daily. — 
bn L. Morey is an invention only for the more expedite 


weation of things; but it doth not follow that men 
ay not make any permutations but by Money, even as 
ell now as if we were in our natural ſtate; if they who 
g now in Waſte Hills have their Harveſt of Beans well 
athered in, but had need of Wine for the Stomachs ſake, 


der- of Drugs for Healths ſake; if the Vintner, or Apothe- 
ey bare no need of png. with uſe will they make of 

4 by natural value of their Beans without Money? Or if 
icing ed be, what would they do till their Beans are gather- 
W, 887 Money therefore hinders not Permutation 44 rom 

q, ei erde of natural things, but aſſiſt them ;-nay it is there- 
altre an Inſtrument of Inſtruments; for he who hath 
tion: ene may buy things which he need not uſe but ell, 
1, o ereby to get other t ings 1 for his uſe. There 
aſeful g no Nation or People ſo barbargqus, but have Money of 
out a Publick Inſtrument of Permutation either in Metals or 
ut u- ih bones, &-c for it imports not much of what matter 


5, provided it be durable, not counterfeitable, and dif- 


Kult to come by. CET OIL EDEN 


ith ſo order'd it, that no Man is ſo Rich who hath not 


© 


igned value, and therefore it is ſometimes higher and term of 4Syl- 
Wer in eftcem As men pleaſe 3 which could not be, if its a 


4 


22 _  .., Of Pottomerp, 2 Boch l. 
| VII. Take away this fungible Inſtrument from the ſe. 
| vice of our neceſſities, and how ſhall we exerciſe our Cha. 
rity, which is a branch of Religion and Juſtice, as wel 
as of Humanity? He who goes to Church paſſeth as i; 
were through two * the Poor at the Porch, and 
the Temple it ſelf; And the giving at the Porch is calle 
Sacrifice, Offering, and Gift, as well as that at the Altar 
God would be Sacrificed to only in one Town of the 

World, Feruſalem; But could that have been, if 14 
Vide Chap. of and Money-changers had not been allowed ? How coul 
Exchange, they who came from ſuch remote places have by any othe 
8. be means brought their Oxen, Calves, Goats and Doves u 
the Altar? If there were nothing further to ſhew, bu 
that one piece which our Saviour himſelf Coyned mira 
culouſly in the mouth of a Fiſh, it were Argument uf 
cient that the uſe of Money may be both good, jullf an 

neceſſary. | rat Sta | E 

VIII. Things being thus ſtated, and that Money is both 
good, juſt, and neceſſary, it will be demanded loudly 
That admitting a reaſonable advantage may be made h 


way of Uſury, quo jure is it that an advantage upon iii 1 

xe more than what the Law allows, is. taken? 

| Tut. 3. D. d he diſtinction is great between Monies lent to be uſeſ¶ ze: 
Fa. fen. in Commerce at Land, and that which is advanced to xe ,; 
il tib.r.eod. 1.52. In the firſt, the Laws of the Realm have ſet marks to g pro 
D. de rei. Vin. vern the ſame, whereby the avaritious mind is limite fin 

— 14... to a reaſonable profit: The reaſon of that is, becauſet ty 

cap, 4. 5. 2. Lender runs none, but the Borrower all the hazard wha 

ever that Money brings forth. But Money lent to Sea, 0 by 

* Leg, Fen. that which is called Pecunia * trajeckitia, there the ſam f un! 

Nant. Leg. js advanced on the hazard of the Lender, to, carry (* fd 

pericult cad. ſuppoſed) over Sea; ſo that if the Ship periſhes , or WM, 2 

ſi lation of all happens, the Lender ſhares in the LW ot 

without any hopes of ever receiving his Monies ; A of d 

therefore is called ſometimes Lua Marina, as well a5 op þ 

n Nauticum, the advantage accruing to the Owners fro de 

their Money, ariſing not from the Loan, but from ii bet. 

hazard which the Lender runs; the which is common; ther 

reduced to a time certain, or one or more Voyages, O. 

cording to their ſeveral and reſpective agreements. ſo ei 

IX. If the Bonds be ſealed, and the Money is advance l 


if the Ship happens to miſcarryby S:orm, Fire, Enem) | 


Book II. Feenus Nauticum. | 


„ 
k I], any otherwiſe before the Voyage begun, then the Bor- 4 
b ſer·¶ N tower runs the riſque, unleſs it be otherwiſe provided Vide paſim ad 


generally, as that if ſuch a Ship ſhall not arrive at ſuch a leg. de Fer; 
place at ſuch a time, &. there the Contract hath its in- 21 
ception from the ſealing; but if the Condition be, That Rt 
if ſuch a Ship ſhall ſail from London to Amſterdam, and | 
ſhall not arrive there, &c, then, &c. there the contingen. 
ey begins not till the departure. Yet it has been concei- 
red, That if the Maſter takes up Money accordingly and 
buysin a lawful La but will happen to endeavour to 
iedaud the Prince or State of their Cuſtoms, and puts 4 
ſuch Goods on Board, by means whereof he has incurred Vide leg. 3. C. 
i Forfeiture of his Ship; in ſuch caſe the Lender is not 4e Fe. N 
obliged to ſuch hazard. | | | 

X. If Money be lent on Ship-board by a Merchant ſuper 
Cargo or Paſſenger, and before the day of payment the 
Ship happens to be wreckt or caſt away; if there be ſuch 
2Saver as will admit a Contribution, then the Party is not LA 
I to have his whole Money, but is to come. into the Ave. Lee, Novel 
nge: But if the time of payment were paſt before the 4rtic. 117. 
misfortune happened, then the Lender muſt be repaid his 
whole Money free from Contribution. | wh 

And therefore by the Laws Marine, if the Borrower - 
detains any ſuch lent Monies beyond the term appointed _ . 
for the repaying, he ſhall at his return not only pay the 4rtic. 18. 
profit agreed on before the Voyage, but alſo augment the 
lame according to the time that hath accrued ſince the 
day of payment, rl | 

XI. A Maſter of a Ship hath no power to take up Money 
by Bottomery, in places where his Owner or Owners dwell, 
unleſs it were for ſo much only as his part comes to in the 
ſidShip: Otherwiſe he * and his Eſtate muſt ſtand liable Tan Vi 
to anſwer the ſame. But when a Maſter is out of the T. 2 
Country, and where he hath no Owners, nor any Goods gem vide pot. 
ok theirs nor of his own, and cannot find means to take 95. 
up by Exchange or otherwiſe, and that for want of Money Les. Oleronc. i. 


the Voyage might be retarded or overchrown, Monjesmay IS bo, 


z 


be taken up upon Botromery, and all the Owners are liable C. end. Leg gui 
thereunto; otherwiſe he ſhall bear the loſs, that is, the Rome 5. Cali- 


Owners are liable by their Veſſel, though the Aoney is not 83 
e e in truth; and the Owners have their remedy —— 2 


him whom they put in truſt: but the Perſons of the %%. 
2 * ö Owners 


lo 
28 


0594 


. 
. 
. . 


and Lyris, 
P aſcb. 3 Car 
in B. R. Rot. 


fol. Ng 95. 


1 6 Car. cap. 6. 
A good Law, 
and ought to 


be encoura- 


it was not 
continued. 


50. Locin: 


b, 2. c. 4. 5. · he Parallel, whereof the Rudder of a Ship doth goren 


Latche's Rep. and direc the ſame, 2 pro toto ſumpta, ita primum ape 


fol. 252. Scar- a 
PFF f 

Teſte Cambi te; Boaun um 7 in quem navi fu 
dero in Britan- dun, vel ipſam na vem ejuſq; uſum mutuo accepta eſt pecm 


Owneis are no ways made liable by the act of the Mak: 


ged; irs piry was made Felony, and the Perſon and Perſons ſo wilful 
Deat 


Df Bottoinery, 1 Bock 
18. taken up. _ $64 TY WT 
If. Owners agree pot in ſetting out the Ship moſt vd 
ces ſhall carry it, and then Money may be taken up for they 
art by Bottomery, or Fenus Nauticum, of by Hypothecatin 
uch a proportion of the Ship. Crs 

Many Maſters of Ships having Enſured or taken up 
nies upon Bottomery to greater Summs of Money than thy 


value of their Adventure, do wilfully caſt away, burn, q 
otherwiſe deſtroy the Ships under their charge, the ſam 


ſing oF procuring the ſame to be done, were to ſuf 
XII. The Signification of this Ferius Nauticum, is by thy 


Dutch called Bomerie, Bodmerie, Boddemeris , ſo variouſ 
pronounced from the Keel * or bottom of the Ship ta 


um antiqua & Britannica Bu 


| — 9; 149 [ed poſtea latins pro fanore nautico etiam uſurpari capit. An a 
tap; 4. heaps the Money ſo taken up ay * Maſter is done upon gre: 90 
eerxtremity, and that for the compleating of the Vg 


double the ſumm lent; but if the Ship happens to mi 


tion recking, Whereas there u ſuch a Ship, naming ber 
e 


the Ship is engaged for the performance of the ſame. 


when they are in diſtreſs and want in ſome Foreign pam 
and I luck _ up is indeed 7 the = of * 
gaging the Ship, for le Nei oblige ayment ae ceo 

And in the Inſtrument there Ku Claufe that ex reſles ( 


Monies that are advanced are upon two Securities, the 


one is on the bare Ship, the other upon the Perſon of the p 
Borrower, ſometimes upon both: The firſt is where 15 


Man takes up Monies and obliges himſelf, that if ſuch 
Ship ſhall arrive at ſuch a Port, then to repay ( perhaps Ie 


ry, then nothing. | | 
XIII. Solikewiſe ſome will take up Monies, the cond 


bound 10 Amſterdam, whereof ſuch a Man n Maſter, ( where 
as indeed there is ho ſuch Ship or Maſter 2 that 1 1 
that Ship ſhall not arrive at ſuch a place within twelve Mantis oft 


the Money agreed on to be paid, fhall be pad; a” 
| il 


— 


ſal arrive, then nothing. The firſt of theſe is honourable 

and juſt according to the laudable practice among Marine 

Perſons, and though the advantage runs high, as 20, % u 
nay ſometimes 40 per Cent. without conſideratſon of time; 79 D 
forthe Monies are to be paid within ſo many days after the 12 +4 ters 
Ship's ſafe arrival; yet in regard the Adventure is born um 1 
by the Lender, = if the Ship periſhes, the Advancer in tr Cod. de 
loſes) the Laws Practice of all Maritime Countries Na: fer. n.g. 
allow of the ſame. And therefore by the Common Law, a 
if an Action of Debt be brought on ſuch an Inſtrument, x, 
the Defendant cannot plead the Srature of Uſury. And ſo ame fk 
it was ad judged where one Sharpley had brought an Action periculumere- 
of Debt on a Bond for Monies taken up upon Bottomery : eit umi 
The Defendant pleads the Starure of Uſwry, and ſhewed jnfuts wins 
that a certain Ship called the made a Voyage to capere pre; 
fih in New-found-land, (which Voyage might be per- upon which 
formed in eight Months) and the Plaintiff delivered 50 /. 2 * 
wide Defendant to pay 60 1. at the return of the Ship to Ae, Wis 
p. and if the ſaid Ship by Leakage or Tempeſt ſhould not mars periculs 
return from New-found-Land to D. then the Defendant commirritur 
ſhould pay the principal Money; and if the Ship never 2 come- 
returned, then nothing to be paid. Upon * Demurrer 5. 2 


mand , 


; hanc pecaniams + © 
it was adjudged the fame was not Ufury : For if the dre — og 


Ship had ſtaid at New-found-Land two or three years, yet Pt. 
at her return but 60 J. was to be paid, and if ſhe never re- 1 5 
tumed, then nothing. eee RE 3 
| F W damnatum ſæ- 
— ſed —_— — periculi, Tx onus autre naturam Mut in ſe receps 
tim. Johannes Locinius 2. cap. 4 2. Trin. 6 Jac. in B. R. 2 Cro. 
253, Sharpley verſus Herroll. In - 5 W 2 ae N 


* 


The otfier advance which is upon a fictitious ſuppoſition 
ofa Ship and Maſter, wherein indeed there is no ſuch in 
nature, is more unconſcionable, the fame being the com- 
mon p:actice that's uſed amongſt the Iralians, and now 
on this fide the Water, though the ſame is as to internal 
light unjuſt, yet it is daily practiſed, and it was not long 
Ince adjudged + that ſuch Contract was good, accord. T c. 8. % 
ing to the Common Law of this Realm, and that on a ſpe- 22: 23 Cor. >» 
45. TN" 0 0 | 
„IV. Moſt certain it is, that the. greater the danger i 
i! there be a real Adventure, r may the — be 
of the Monies advanced : And fo hach the ſame been the 


Opinion 


* 


7 injgn of Civilians, and | Tray Divines; though 


e foms oem robeo opinion That 


Ait, bec appro- thoſe that are advanced on ſimp 


40 paß I. tions of Chriſtendom do at this day allow 


Ara ſortem hazard that the Lender runs; and therefore ſuch Monis 
rden may be advanced ſeveral, ways, and 2 profit may arise ſo 
ſurely char that there runs a peril on the Lenders 
thuſt be upon 5 e big (Po hn; 
a real venture. Cl. Salmaſius, cap. 9. de modo wſur. fol. 380, 188, 218. Trajefitiapeanis 
propter periculum creditoris,” quamdiu navigat nuit, infinitas uſuras capere poteſt. tha 


* 
1 44 - 


. 


which place Anianus obſerves, Quia maris periculo committitur in quantas convenerit vo 
Baur pecumiam dare creditor poteft. Vide Novel, Conſt. 106, 110. N 


There is likewiſe a ſecond way of advancing of Motie 
called Uſura Marina, joining the advanced Monies and 
the danger of the Sea together; and this is obliging 
ſometimes upon the Borrower's Ship, Goods and Perſon: 
| The product of which by agreement will advance ſome- 
times 20, 30, and ſometimes 40 fe Cent. As for inſtance; 
A private Gentleman has 1000 J. ready Money lying by 
him, and he has notice of an (ingenious Merchant that 
| has good Credit beyond Seas; and underſtands his buſineh 
fully, applies himſelf to him, and offers him 10001. 1 
de laid out in ſuch Commodities as the Merchant {hall 
think convenient for that Port or Country the Borrower 
deſigns for, and that he will bear the Adventure of that 
| Money during all that Voyage; (which he knows may be 
 Uſmalegitima accompliſhed within a year) hereupon the Contract 5 
27 in dec. agreed upon, 6 per Cent. is accounted for the Interel, 
n f marc and 12 per Cent. for the Adventure outwards, and 12 jr 
vebendam fe- Cent. for the Goods homeward ; ſo that upon the retun 
. heratur, id eft, the Lender receives 30 per Cent. which amounts to 1300 
cumpericat, ns 106 Lender in this caſe bath a good bargain, no queltion 
- | | Now let us ſee what advantage the Borrower hath. 
II. The Borrower prevents the taking up che like Sum 
at Intereſt, which comes to 6 per Cem. and Brokage ich 
- comes now in this Age, through the generoſity of the 
Merchant, and covetouſneſs of the Scrivener, at 1 0! ? 
per Cent, more; and then the, fame is let our but for fi 


— 


| ern to b hat any profit or adrantage 
\ aſur. 9.3.n 92. ought not to be made of __ ent, no more thangf 

| t are | imple loan, and on the peril of 
bant ame! the borrower. However, all or moſt of 15 Trading N. 


adom do at this day allow of the ſame, x 
quid accipere a matter moſt reaſonable, by reaſon of the contingency d 


E* mt, 3 & 
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Moch, and then the Scrivener inevitably at the fix ' 

Months end ſends his Note, that his Friend expects his 
Monies to be paid in; ſo that to ſtop that gap there muſt 


de Continuation, which is at leaſt one per Cent. more, be- 
» ſes the obliging of Friends in Securities. Er a 
"} | ON. e e 
ll 2. The dſurance is prevented, which perhaps max 
ol come to between 5 and 20 per Cent, according as the 
„Times are; and common prudence will never ſuffer a 


in one Bottom without aſſuring. 


| 4 As he ſhall not have occaſion to Enſure, ſoit may 
bea great occaſion of preventing the common Obligation 
of his Enſuring of others : The which in a generous Mer- 


al reaſonable. 

*. 4 It prevents the Parties running the Riſque and dan. 

me- ger of the Seas, Enemies, or any other fatal loſs, and hath 

ae been a means to introduce a Mans Credit in a ſhort time 

zur |cfſer charge, if not to put him in a condition not to be 

that beholden to ſuch a fair, though chargeable means. 

nes And this cannot be Uſury by the Laws of this Realm, 

ur the Riſque and danger that the Lender runs. a 

owe XV. There is alſo another way, but that is both honeſt In the Cal. 
that nd honourable, called Uſufruir, that is, a Stock in a India, and in 
ay beſCompany or Society which is perpetual; ſuch a Stock or Gans other 
\& orion may be purchaſed, that is, the advantage or benes- 


t ariſing by the improvement of the ſame. | 
As for inſtance, The Eaf-India Company hath a Stock 

dped in their hands by divers Perſons, which they in the 

lt prudent manner as they ſee fit, imploy to ſuch pla- 


Wantage of that is diſtributed to each Perſon that is any 
entitled to that Stock: Which advantage is called a 


It on the other hand, if that proportion of the Stock 
uch goes out happens to miſcarry, the abatement is 
oportionable, ſo the Stock may be leſſened, unleſs 
ut they will ſtay the Dividends to keep up theStock ; the 

| G g which 


Merchant to venture two parts of three parts of his Eſtate 


chant in honour cannot be denied, the Premes running 


as they judge moſt Da if a return is made, the 


dend, and perhaps may afford ſome 20 or 30 ger Cent: © 


| 
| 
| 
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Phnſold verſus which they may do; For it a Truſt repoſed of ſo many Men; 
2 . 1 * Monies in heir N to yield Fl Adel ore us they 
* adjudged ſhall upon a Juſt account ſet out: So that if a Man hath 1000], 
thereon a Stock, he cannot take the ſame out of the Great Stock 
| _ Ver- vyhereby to leſſen the ſame, but he may transfer that uſu 
; fruit by that Cuſtomary way which they have to any other 
£ Perſon, for a valuable conſideration infinitum. Such a 
Stock of 1000 J. in the Eaſt- India Company in time of 
War might have been purchaſed for 80 J. Nett; but now 
in time of Peace ſcarce got under 170, or 1801. the Divi. 
dends running high. - | 


'CHAB. XII. 


of Jmpoſitions called Great Cuſtoms ; Petty 
Cuſtoms, and Subſidies, | 


J. Impoſitions; whether they may be | Publicans as well in former Ages 
commanded without the Three E- | as at this preſent time, in moſt Na- 
flates , and of Magna Charta] tions. 


II, of Impoſitions made voluntary umz. | 
by conſent of Merchants, and of the | VII. Of that which is called Parva 
adnul of the ſame, Cuſtuma payable by Strangers, and 

Hl. Of the Confirmation of the Great | the Act called commonly Charta 
Charter for free Traffick;, and of | Mercatoria. 5 
the Settlement now made on His VIII. Of Subſidy, and of what, and 
Majeſty of the ſame "| the Rates hom ſet. | 

IV. of the Immunities formerly of | IX. Of Subſidy by Strangers on 
the Hanſiatick Towns here in Etig- | Wines. | 
land, and when determined, X. Of Goods not rated how to pay. 


v. Of the Antiquity of Cuſtomers or XI. Of the Subſidy-Daty for Clothes. - 


the greateſt neceſſity or occaſion that may be 
much leſs in the time of Peace) neither upon Foreign 
nor Inland Commodities of what nature ſoever, be they 
ever ſo ſuperfluous or unneceſſary, neither upon Mer- 
hants, Strangers, nor Denizens, may be laid by the King's 


of Hos Empoſitions neither in the time of Wat or other 
( 


AP. 


ſo ſhort a time. 


ul have their ſafe and ſure Conducts, to enter and depart, to 
and tarry in the Realm, as well by Land as by Water, to 
q and ſell without any Evil Tolls, by the Old and Rigbiful 
afoms ( except in time of War ) and if they be of the Land 
king War againſt Us, and be found in Our Realm at the 
timing of the War, they ſhall be attached without harm of 


Merchants be mtreated there in t Land. making V, ar 
janſ Us; The Statute of which this is a branch, is the 
lt ancierit Statute Law we have, won and ſealed wich 
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taching the ſame. vl. 0 the Impoſition called Magna 
: 4 


abſolute Power without Aſſent of Parliament, be it never 


By the Statute of Aagna Charta, Cap. 3o, the words 
Al Merchants, if they were not openly probibited before, 


dy or Goods, until it be know to Us of Our Fuſtices how 


; Gg 2 _ the 


300 0 Cuſtoms. Book Il, 
| the Blood of our Anceſtors, and ſo reverenced in former 
times, that it hath been 29 times ſolemnly confirmed in 
Parliament. "AM 
Rot. Almaign, II. Inpoſit ions were in ſome ſort done Conſenſu Merca- 
3 Ea. 3 Rt. torum, by Edward the Firſt, and Edward the Third: And 
o_ Er. 284N in Henry the Eighth, of which the Houſe of Bugun/, 
a8 Bre complained, as againſt the Treaty of Entetcourfe; 
les. King Henry the Third finding that ſuch a Modus of Im- 
poſition tended to the deſtruction of Trade, and apparent 
overthrow of Commerce, and was againſt the Great Char- 
ter, made Proclamation' Arn 16. in all Ports of England, 
Dorſ. Clanſ an, That all Merchants might come faciendo rectas & debitas 
10% Hen. 3. n. conſuetudines, nec ſibi timeant de malis tollis, for that ſuch 
ws Impoſitions had no better name than Malerolts. | 
The like was declared and done by Edward the Firſt in 
Rot. Clauſ. the twenty fifth year of his Reign, and Edward the Second, 
11 Ed. 2. in the eleventh and twelfth years of his Reign. 
And though the King cannot lay any Impoſition on 
Merchants or Merchandize without Aſſent in Parliament, 
yet the King by his Prerogative may reſtrain them from 
Trading (if not from any Chriſtian Foreign Prince) yet 
Vide Lanes from any Infidel Realm, State, or People without his 


Report in Royal Licence; And the reaſon of this is, for that by; 


e os ſuch Commerce it might give occaſion for the relinquiſh- 

there debaceq, ment of the Catholick Faith, and an opportunity to ad- 

here to Infideliſm; and therefore generally in Edward the 

Aitchelbwern Third's time Licences were frequently granted with this 

and Mirchel- Preamble, That the King having ſpecial- truſt and confi 

8 Cale. dence that the Party would not decline from his Faith, did 

Brownlow's: 2. licenſe him, & c. In the ſeventh of King Fames's time this 

part, fol. 256, very matter came in queſtion, upon Licence granted to a 
Merchant to Trade to the Eaſt-Indies. 2 

III. In 2 Ed. 3. the Great Charter for Free Traffick 

was Confirmed; and about ſome three years after there 

12 Ed. 3. Were Commiſſions granted for the raiſing of a new kindo 

Memb. 23. in Tallage, but the People complained ; whereupon the 

dof. Rot. A. Commiſſions were repealed, and he promiſed never to 
TO aſſeſs any but as in the time of his Anceſtors. 

But this Prerogative Power of Impoſing.inward and out- 

ward upon Commodities over and above the ancient Cu- 

ſtom of Subſidy without a free conſent in Parliament, * 


no ceaſed and ſetled; and that queſtion which for _ 


E mm, end i tread we tubs 
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Ages had been handled by the moſt Learned of their times, The Partia- 
in the aſſerting and in the denying, will never more be ment haviug 
remembred, the ſame being now eſtabliſnt by Act of Par- /*ftlv, honou- 
liament; Which being managed for ſome time, was after- , 9 
wards farmed out. The like having been don by former bly preſe ved 
Kings, as did Edward the Third with the * New and Old ſuch and ma- 
Cuſtoms of London for rooo Marks monthly to be paid) ns 4110 
unto the Wardrobe. - 48 BE | _ - — 
jeſty according to their ſeveral limitations. Clauſ. Am 5 Fa. 3. 

Richard the Second, Anno 20. Farmed out the Subſid wa. 1 Ed: 3. 
of Cloth in divers Counties. | 2 

So Edward the Fourth, Henry the Eighth, Queen Eliza- Vide the great 
heb, and King Fames; the ſame having been uſed in for- Ciſe in Mich. 
mer Ages even in the beſt governed State, Rome, which $7 An ons 
let out Portions and Decim's to the Publicans. verſus Bates, 


IV. The Old Hine Towns, wiz. Lubeck, Collen, Brunſ: 3 


wick, Dantzick, and the reſt, had extraordinary Immuni- 
ties granted unto them by our Third Henry, for their 
reat alliſtance and furniſhing him in his Wars and Naval 
xpeditions with ſo many >hips ; and as they pretended 
the King was not only to pay them for the Service f 
their Ships, but for the Veſſels themſelves in caſe chey 
miſcarried :- The King having concluded a Peace, and 
they being on their return home for Germany, the moſt 
conſiderable part of their Fleet miſcarried by ſtorm and 
ſtreſs of weather; for which (ace rding to Covenant) 
they demanded reparation. The good King in lieu of 
that which he wanted, Money, granted them divers Im- 
munities; and amongſt others, they were to pay but 
I per Cent. Cuſtom, which continued till Queen Mary's 
time, and by the Advice of King Philip ſhe enhanſed the 
Ito 20 per Cent: The Hans not only complained, but cla- 
moured aloud for breach of their Ancient Privileges con- 
firmed unto them by long Preſcription from thirteen ſuc- 
ceſſive Kings of England, and the which they pretended 
to have purchaſed with their Money. King Philip under- 
took to accommodate the buſineſs, but Queen Mary dying, 
and he retiring, nothing was effected. Complaints being 
afterwards made to Queen Elixabelb, ſhe anſwered, That 
a ſhe would not innovate any thing, ſo ſne would protect them 
fil in the Immunities and Condition ſhe fond them. Here- 
683 upon 


* 
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upon their Navigation and Traffick was ſuſpended a while, 


which proved very advantageous to the Engliſh, for they 
tryed what they could do themſelves herein, their adven- 
tures and returns proving ſucceſsful, they took the whole 


Trade into their own hands, and fo divided themſelves 
to Staplers and Merchant-adventurers ; the one reſiding 
* conſtant at one place, the other keeping their courſe Wu 


adventuring to other Towns and States abroad with Cloth 
and other Manufactures. This fo nettled the Hans, that 


they deviſed all the ways that a diſcontented People could 


to draw upon our new Staplers or Adventurers the ill Opi- 
nion of other Nations and States : But that proving but 
of too ſmall a force to ſtop the Current of fo ſtrong a 


Trade as they had got footing into, they reſorted to ſome 


other; whereupon they applied themſelves to the Emye. 
rour, as being a Body incorporated to the Empire: And 
upon complaint obtained Ambaſſadors to the Queen to 


' mediate the buſineſs : But they returned ſtill re infeda, 


Hereupon the Queen cauſed a Proclamation to be pub- 


' liſhed, That the Merchants of the Hans ſhould be intreated, and 
uſed as all other Strangers within ber Dominions in point of (m- 


merce, without any mark of diſtinction. 

This inflamed them more, whereupon they bent their 
Forces more eagerly, and in an Imperial Diet, at Rathbone 
they procured that the Engliſh Merchants, who had aſſo- 
ciated themſelves in Corporations both in Embden and 
other places, ſhould be adjudged Monopoliſtt; whereupon 


there was a Comitial Edict procured againſt them that 


they ſhould be exterminated, and baniſhed out of all parts 
of the Empire ; which was done by Suderman a great Civi- 
lian. There was there at that time for the Queen as nim- 
ble a Man as Suderman, and he had the Chancellor of 


- Embden to ſecond him, yet they could not ſtop the Edict, 


whereby our new erected Society of Adventurers were 
pronounced a Monopoly: Yet Gilpin played his Cards ſo 
well, that he prevailed the Imperial Ban ſhould not be 


. publiſhed till after the Diet; and that in the interim his 


Imperial Majeſty ſhould ſend an Ambaſſador to England 
to advertiſe the Queen of ſuch proceedings againſt her 
Merchants. But this made fo little impreſſion on the 
Queen, that the Ban grew rather ridiculous than formi- 

able, for the Town of Embilen harboured our TY 
C5 FFF * notwitit 
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notwithſtanding, and afterwards the Town of Stode; but 
the Hanfiaticks purſuing their revenge, and they being 
not ſo able to protect them againſt the Imperial Ban, re- 
moved and ſetled themſelves in Hamburgh. 

This Policick Princeſs, in recompence of their revenge, 
commanded another Proclamation to be publiſhed, That 
© the Hanſiatick Merchants ſhould be allowed to Trade in- 
to England upon the ſame Conditions as they formerly 


ſame Privileges to reſide and trade peaceably in Srode or 
© Hamburgh, or any where elſe within the Precincts of the 


deavours were made to cut off Stode and Hamburgh from 
being Members of the Hans, or of the Empire ; But the 
Deſign was ſuſpended till they ſaw the ſucceſs of 88,King 
phil having promiſed to do them ſome good Offices in 
the Concern. 

But the Queen finding that the Hans were not contented 


means, put forth another Proclamation, © That they ſhould 
tranſport neither Corn, Victuals, Arms, Timber, Maſts, 


Cables, Metals, or any other Materials or Men to Spain, 
* or Portugal, And not long after the Queen growing 


more redoubted and famous by the Overthrow of King 
Philip's Invincible Armado, (as the Pope chriſtened it) the 
Hans began to deſpair of doing any good, eſpecially they 
having about ſome 60 Sail of their Ships taken about the 
River Lizbon by her Majeſties Frigats, that were laden 
with Ropas de comtrabands. She notwithſtanding had 
thoughts of diſcharging this Fleet by eadeavouring a re- 
concilement of the differences: But ſhe having intelli- 
gence of an Extraordinary Aſſembly at Lubeck, which, had 
purpoſely met to conſult of means to be revenged of her, 
he thereupon made abſolute Prize of thoſe 60 Sail, only 
two were freed to carry home the ſad Tidings of their 
brethrens misfortune. Hereupon the Pole ſent a ranting 
Ambaſſador in the behalf of the Hans, who ſpake the 


Injuries done to the Hans in a high tone. But the Queen 


her (elf ſuddenly anſwered him in a higher, with a ſacif- 
lation no greater than what ſhe had done to others of the 
ike quality before. | 

| Gg 4 | This 


© did, Provided the Engliſh Merchants might have the 


© Hans, This ſo incenſed and netled them, that all en- 


with that Equality ſhe had offered to make betwixt chem 
and her own Subjects, but were uſing ſuch extraordinary 


5 J Caſaubon, yet it was generall 


Cuſtoms. 


2 Book 11, I Bo 
This fortunate Claſhing for the 19 per Cent. on the Cu: 


ſtoms, has proved ever fince advantageous for, Englanl, Ml did 


our Merchants have ever ſince beaten a peaceful and an N doi 
uninterrupted Trade into High and Low Germany; and by Wl (cn 
their conſtant Trade in tho 


e Parts' have found a way Wl hat 
thorow the White Sea to Arch- Angel and Moſco. The re. WM pat 
turn of all which hath ſince vaſtly increaſed the Rich 
+ and Swength'of this Nets 
Jeſepb. locurus V. After the Fes became Tributary to Rome, (which Ml to 
de Pompein,l.1, was acquired by Pompey threeſcore years before the Birth M ch; 
de Bello. Jud. of our Saviour) certain Officers or Commiſſioners were Ml Re: 


4.720 appointed by the Roman, in all thoſe places where ther Mout 


Victorious Standards had claimed a Conqueſt, who uſed Ml nd 
to appoint ſuch Officers or Commiſſioners to collect and f 
gather up ſuch Cuſtom- money or Tribute as was exaed iſto 
by the Senate. Thoſe that gathered up theſe Publick pay- 
ments were termed Publicani, Publicans, and by reaſon of Co 
their cruel and oppreſſive Exaction, they became hatefilM : 
in all Nations. | A 

* gigen. de An. Every Province had its ſeveral Society or Company df 
rig. Jur. Civ, Publicans; every Society its diſtin Governour: In which 
Rom. I. a. c. 4. reſpect it is that Zacchews is called by the Evangeliſt, 
r Princeps Publicanorum, the chief Receiver of the Tribute, or 
chief Publican: And all the Provincial Governours in theſe 
ſeveral Societies had one chief Maſter or Superintendant 
reſiding at Rome, unto whom the other ſubordinate Gover: 
nours gave up their Accounts. Theſe Publicans were ha 
ted of all the Rman Provinces, but eſpecially of the Jeu Mira 
| becauſe though it was chiefly maintained by the Galileo, g. 
N inclined unto by the Fews, That Itter 
Exercit. 3. 37. bute ought not to be paid by them. This Hatred is con- Me. 
jirmed by the Rabbinical Proverb, Tale not a Wife out « 
that Family wherein there & a Publican, for ſuch are all Publ. 
cans. Vea, a faithful Publican was fo rare at Rome it {elf 
that one Sabinus, for his honeſt managing of that Office,n 
an honourable remembrance thereof, had certain Imags 
geren in Plau. With this Inſcription, Ka ] For the faithf® 
Yeſp cap. 1. Publicay, No marvel that in Holy Writ Publicans and 

„„ „Sinnen go hand in hand.. 
But now the World has been ſo long uſed to them, that 
in all or moſt Nations the particular Princes or States chuſe 
out the/moſt Sage and Prudent Men for that Impio) 


2 * 
Out ite $2920 4. WY to eee. ee ment: 


Cc, 


„ 


Book IT. Cuſtom, 

ment: And certainly the Cuſtoms of this Realm never 
4d return to that great and clear Account as they have 
done under the care and prudent management of the pre- Tertullian 

ent Commiſſioners: And were Tertullian alive, he would ( Primed. 
have recanted that Opinion of his, That none would be a — pu- 
Publican but @ Heathen. vie ds; Rog : eel! hoe cb 5 ©y 2 ö 
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VI. Cuſtoms are Duties certain and perpetual payable 
to the King as the Inheritance of his Crown, for Mer- 
chandizes tranſported from and beyond the Seas from ane 
Realm to another. Magna Cuſtuma & antiqua is payable 
out of Native Commodities, ſcilicet, Wooll, Wooll-fells, B 
and Hides, and that is certainly impoſed, : 

And this Cuſtom which is called Magna Cuſtuma, is due 
tothe King of common Right for four Cauſes: 

1. Forleave to depart the Kingdom, and to carry 
Commodities of the Realm out of it. 25 
2. For the Intereſt and Dominion which the King hath 
in the Sea, and the Arms thereof. PEE A 

3. Becauſe the-King is the Guardian of all the Ports 
within the Realm, & Cuſtos totius Regni. | 

4. For Whaftage and Protection of Merchants upon 
the Seas againſt the Enemies of the Realm, and Pirates. 


MI. The Cuſtom which is called Parva Cuſtuma, is a 

uſtom or Duty payable by Merchants Strangers, and 
xpun in the time of King Edward the firſt, when they 1 EAcN Dyer, 
ganted him, that they would pay to him and his Heirs fel. 165. 
z in the pound for all Merchandizes Exported and Im- 
ported by them, &. And that the Charter was, and may 
of great Uſe, I have here inſerted the ſame, as it was 

thfully tranſcribed out of the Roll in the Tower. 


31 Ed. 1. num. 


44 imus. 
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+ 
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x For Merchant Strangers 


concerning Liberties 


 _ granted to them. 


4 


He KING, to his 

Archbiſhops, & c. ſend- 
eth Greeting. Concerning 
the good Condition of all 
the Merchants of the King- 
doms, Lands, and Provinces 
under- written: That is to 
fay, Germany, France, Spain, 
Portugal, Navarr, Lombar- 


4, Tuſcany, Provence, Cata- 


Jonia; Our Dukedoms of 
Aquitain , Tholouſe , Turein, 
Flanders, Brabant, and all 


other Lands, and Foreign 


Places by what Name ſoe- 
ver called, coming into Our 


Kingdom of England, and 
there remaining. 


We being very ſolicitous 


out of Our ſpecial Care, 


that under Our Dominion, 
a freedom of Tranquility, 
and full ſecurity for the ſaid 
Merchants may be provided 
for the future, ſo as they 
may the more readily ap- 
ply themſelves to the ſer- 
vice of Us, and of our King- 
dom , We graciouſly an- 
ſwering their Petitions, and 
ordaining more amply for 
fecuring their Condition in 
form following under-writ- 
ten, are pleaſed to grant to 
the ſaid Merchants for Us, 


and Our Heirs for ever. 


| Book 


Pro Mercatoribus Ale 
nigenis de Libertati 
bus eis conceſſis. 


RA 2 kt. S, 
lutem. Circa bonum 
ſtatum omnium 
rum ſubſcriptozum Regny 
rum, Terrarum, & Pꝛobin⸗ 
ciarum, videlicet, Alemann. 
Franciæ, Hiſpaniæ, Portu. 
galiæ, Navarr. Lumbardiz 


Tuſciæ, Provenciz, Catha. 


loniæ; Ducatus noſtri, A. 
quitann. Tholoſan. Tatu. 
reini, Flandr. Brabant, f 
omnium aliarum terrarum, 
& locozum extraneozum quo 
cunque nomine cenſeantur 
venientium in Regntim no! 
ſtrum Angliz, & ibidem con. 


verlantium. 


Nos pzecipua cura ſolici. 


tat, qualiter ſub noſtro dv 


minio tranquilitatis , # 


plene ſecuritatis immuni- 


tas eildem Mercatoꝛibus fu. 
turis tempozibus p2epare- 
tur: Ut itaque vota ipſo2um 
reddantur ad noſtra, & Regnt 
noſtri ſervicia p2omptioza 3 
ipſozum Petitionibus fave- 
rabiliter annuentes, ct 20 
ſtatu eozundem plenius al. 
ſecurando, in fozma que ſe. 
quitur ozdinantes ſublcrt- 
pta, dictis Mercato2ibus p 
nobis, & heredibus noſtris 
in perpetuum duximus con- 
cedenda. 

Imprimis 


Book I. | 
Imprimis, Uidelicet, quod 
ones Percatozes didozum 
zegnozum & Terrarum ſal- 
0 & ſecure ſub tuitione E 
motettione noſtra in dictum 
Kegnum noſkrum Angliz , 
ubique infra poteſtatem 
noſtram” alibi veniant cum 
petthandiſis ſuis quibul- 
unque, de Muragio, Pon- 


MM; 


kegnum & Poteſtatem no⸗ 
kum, in Civitatibus, Bur⸗ 
is, & Uillis Percatoziis 
flint mercari, duntaxat 
a groſſo, tam cum Jndige- 
is, leu Incolis e juldem 
egni, c Poteſtatis noſtre 
nedice, quam cum Alieni- 
enis extraneis vel pꝛivatis. 
zu tamen quod Perces 
we vulgariter Merceriæ 
cantur ac Species, mina- 
latim vendi poſſint, pzout 
tea fieri conſuevit 2 Et 
ud omnes pzedictt Merca⸗ 
us Perchandilas ſuas 
us iplos ad pzedicum 
num & Poteſtatem no⸗ 
im adducere, ſen infra 
n Regnum & Poteſta⸗ 
noſtram emere, vel a- 
5 adquirere contigerit, poſs 
* quo voluerint, tam in- 
| Regnum & Poteſtatem 
tram pꝛedigam, quam 
"ia ducere, leu poztari 
te, præterquam ad ter- 
mani feſtorum & noto- 
cum hoſtium Regni no- 
1, lolvendo conſuetudines 


22i0, & Pavagio, liberi E. 
uieti, quodque infra idem ſted 


Cuſtoms. 


Imprimis, That is to ſay, 
That all Merchants of the 
ſaid Kingdoms and Lands, 
may come from any other 
place ſafe and ſecure under 
Our Tuition and Protection 
into our ſaid Kingdom of 
England, and every where 
within our Dominion, with 
their Merchandizes of what 
ſort ſoever, and be unmole- 
and quiet concernin 


* Murage, f Pontage, and * Repairing 
|| Pavage, and that within pablick, Walls, 


Our ſaid Kingdom and Do- ? 
minion, they may Traffick 
in the Cities, Boroughs, and 
Market Towns, only in 
groſs, as well with Natives 
or Inhabitants of this Our 
Kingdom and Dominion a- 
foreſaid, as with Strangers, 
Foreign and Domeſtick: 
But ſo, as their Wares vul- 
garly called Mercery, or the 

PECIES thereof, they may 
ſell by Retail, as formerly 
hath been accuſtomed. And 


that all the ſaid Merchants 


may carry, or cauſe to be 
carried whither they pleaſe, 
cheir Merchandize which 
they have brought into Our 
ſaid Kingdom and Domini- 
on, or otherwiſe acquired, 
except to the Lands of the. 
manifeſt and notorious Ene- 
mies of Our Kingdom, pay- 
ing the Cuſtoms which ſhall 
be due, Wines only except- 
ed, which ſhall not be ex- 
ported out of Our ſaid King- 
dom 


|| Pavements, - 


ook II. 
xpetrum - concedentes , 
uod nullam priſam vel ar- 
Aationem, ſeu dilatio- 
m occaſione priſæ de cæ- 
ro de Mercimoniis, Mer- 
indiſis, ſeu aliis bonis ſuis 
r nos, vel alium, ſeu alios, 


fu, contra voluntatem 
forum Mercatorum ali- 
uatenus faciemus, aut fieri 
tiemur ; niſi ſtatim ſolu- 
) pretio pro quo ipſi Mer- 
ores aliis hujuſmodi mer- 
imonia vendere poflint , 
el eis alias ſatisfactio ita 
ud reputent ſe contentos, 
quod ſuper mercimonia, 
erchandiſas, ſeu bona ip- 
ram per nos, vel mini- 
bos ſuos, nulla appreciatio, 
tæſtimatio imponetur. 


lem, Uolumus, Quod 
nes Ballivi, & Piniſtri 
fttiarum, Civitatum, Bur⸗ 
num & Millarum Merca- 
narum, Percatozibus an- 
ditis conquerentibus co- 
m eis, celerem juſtitiam 
cient de die in diem fine 
atione ſecundum LE- 
EM MERCATORIAM, 
iniverſts & ſingulis que 
eandem Legem poie- 
Mt terminari, Er ſi foye 
beniatur - defectus in ali- 
u Ballivozum vel Pini⸗ 
um piedictozum unde 
em Percatozes, vel eon m 
quis dilcaus incommeda 


o aliqua neceſſitate vel 


1 
* 
- . ME * 
* ev 
0 © - 
ſfoms; 


ever grant, That We by 
no means whatſoever will 
make, nor ſuffer tobe made 
any Prize, or Arreſt, or De- 
tention by occaſion of Prize, 
for the future, upon their 
faid Wares, Merchandizes, 
or other their Goods by Us, 
or by any other,or others in 
any caſe and neceſſity what- 


ſoever, againſt the will of 


the ſaid Merchants, without 
the price preſently paid, for 
which the ſaid Merchants 
might ſell to others, Wares 
of the like ſrt for, or o- 
therwiſe to ſatisfie them, ſo 
as they ſhall repute them- 
ſelves contented. And that 


no Appraiſement or Value. 


ſhall be put upon the ſaid 
Merchants -Wares , . Mer- 
chandizes, or Goods, by Us 


or Our Miniſters. 


hem, We will, That all 
Bailiffs, and Officers of 


Fairs, Cities, Boroughs, and 


Market Towns , Il do 


ſpeedy Juſtice to the ſaid 
Merchants complaining to 


them, from day to day, 
without delay, according 
to the Merchants Law, con- 
cerning all and every thing 


' which by the ſaid Law may 


be determined. And if any 
defect ſhall happen to be 
found in any of Our Bai- 


liffs or Miniſters aforeſaid, | 


whereby . the ſaid Mer- 
chants, or any of their Fa- 
Rors ſhall ſuffer loſs, al- 


though 


Joy 


though the Merchant reco- 
ver his loſſes againſt the 
Party in the whole, yet 
nevertheleſs, the Bailiff, or 
other Miniſters of ours, as 
the fault requires, ſhall be 
puniſned; and We grant 
the ſaid Puniſhment in fa- 
vour of the Merchants a- 
foreſaid, for compleating 
their Right. 


lem, That in all kinds of Itet | 
Pleas, ſaving in the caſe of generibus placitozum, lil 
Crime, for which the pain of Caſu criminis pꝛo quo indi 


Death is liable to be inflict- 


ed, where the Merchant ſhall 


be impleaded, or he implead 
another, of whatſoever con- 
dition he that is impleaded 
be of, whether a Foreigner 
or a Domeſtick, in the ſaid 
Fairs, Cities, or Boroughs, 
where there is a ſufficient 
plenty of Merchants of the 
Lands aforeſaid, and Inqui- 
ſition there ought to be 
made; half of the Inquiſi- 
tion ſhall be of the ſaid Fo- 
reign Merchants, and the 
other half of honeſt and 
lawful Men, where the Plea 
happens to be: And if a ſuf- 
ficient number of the Mer- 
chants of the ſaid Lands 
ſhall not be found, let thoſe 
be put in the Inquiſition 
who ſhall be found fit in that 
place, and let the reſidue be 
of other good and fit Men, 
in the places in which that 
plaint ſhall be. 


luſtinuerint, vel Cuftinger; 
licet -Percatoz verſug yy 
tem in pzincipali recunt 
verit dampna ſua , nißil 
minus. Ballivus, vel gin 
ſer alius verſus Nos, pm 
delitum erigit ,- puniaty 
ct punitionem iſtam conc 
dimus in favozem errut 
rum p2edico2um, pro eonu 
juſtitia maturanda. 
Item, Quod in omninn 


genda fit poena mo2tis, y 
Percatoz. implacitatus f 
exit, vel alium implaci 
verit, cujuſcunque condit 
onts idem implacitatus 
titerit, extraneus vel pn 
vatus, in Nundinis, Cin 
tatibus, five Burgis ut 
fueric ſuſticiens copia Per 
catozum P2edictarum 
rum, | inquiſitio fieri u 
beat, fit medietas Inqui 
tionis de eiſdem Mercate 
ribus, & medietas altera de 
aliis probis & legalibus hd 
minibus loci illius, ubi pla 
citrm illud eſſe eontigerit: 
Et ſi de Percatozibus dia 
rum Terrarum - numer 
non inveniatur ſufficiens, 
ponantur in Inquiſitione ill 
qui idonei invenientur ib- 
dem, & reſidui ſint de ali 
bonis hominibus & idoneis 
de locis in quibus placitum 
illud erit. | 


Item, 


Book II. ; 


amis, & Statuimus, NQuod 
1 qualibet Milla Percato⸗ 
a, & Feria Regni noſtri 
edicki, & alibi infra. Pote- 
utem noſtram , Pondus 
oſtrum in certo loco pona- 
it, & ante ponderationem 
vatera in p2eſentia Em⸗ 
nis & Uenditozis vacua 
ideatur, c quod bzachia 
nit equalia, & ex tunc Pon⸗ 
to) ponderet in equa- 


it in zquali , ffatim amo⸗ 
it manus ſuas ita quod 
emaneat in æquali, quodg; 
totum Regnum & Po- 
atem noſtram unum fit 


pno Standardi noſtri ſig- 
tur, & quod quilibet 
lit habere Stateram u- 
is Quarteroni & infra, 
hi contra Dominum loct, 
tt libertatem per Nos, ſeu 
teceſſlozes noſtros conceſ- 
n illud non fuerit , . five 
Atta Uillarum aut Feria- 
m conſuetudinem hactenus 
lervatam. ; 


lem, Uolumus & con⸗ 
dimus, Quod aliquis cer- 
8 homo, & fidelis, c dil⸗ 
uus London refidens, aſ- 
Metur Juſtitiarius Merca- 
Indus memoratis, coꝛam 
0 valeant ſpecialicer pla- 
are, > debita ſua" recupe- 
t celeriter, ſi Uicecemi- 
 Pajozes eis non face- 
it de die in diem celeris 


|, & cum Stateram poſue⸗ 


"ndus & una menſura, & 


Cuſtoms, 


lem, Uolumus, D2di-- 


lem, We will, ordain , 
and appoint, That in every: 


Market, Town, and Fair of 


Our faid Kingdom , and 
elſewhere within Our Do- 


minion, Our Weight is to 


be put in a certain place, 
and before weighing there- 
of, the Scale to be empty 


in the preſence of Buyer 
and Seller, and the Arms 


thereof to be equal; and 
when he hath ſet the Scale 
equal, he is forthwith to 


take off his Hands, fo that 
it may remain equal, and 


that throughout Our whole 
Kingdom and Dominion, 
there be one Weight and 


Meaſure, both of them ſeal- 


ed with the Sign of Our 
Standard, and that every 
one may have a Scale of one 


Ouarteroni and under, where 


85 to the Governour 


of the ſaid place, or Liberty 


by Us, or Our Anceſtors 
was not granted, or con- 
trary to the Cuſtom of the 
Villages and Fairs hitherto 
obſerved. 

Ttem,- We will and grant; 
That ſome certain faithful 
and diſcreet Perſon reſidin 


in London, may be appoint 
a Fuſtice in behalf of the be- 


fore mentioned Merchants 
before whom they may 
plead ſpecially, and more 
1 ＋ 4 recoyer their debts, 
if the Sheriffs and Mayors 


diſtribute not to them, daß 


by 


et 


r 8 
Cuſtoms, 


by day compleat and ſpee- 
dy Juſtice; that thena Com- 
miſſion be granted to the a- 
forèſaid Merchants, beſides 
this preſent Charter, viz. 
concerning thoſe | Good. 
which are to be conveyed 
between Merchants and 
Merchants, according to the 
Merchants Law. - | 
| Trey, We Ordain and 
Appoint, and Our Will and 
| Pleaſure is, for Us and Our 
Heirs, That this Ordinance 
and Statute be firmly kept 
for ever, notwithſtanding a- 
ny liberty whatſoever which 
Weor Our Heirs for the fu- 
ture ſhall grant; the ſaid 
Merchants ought not to loſe 
their above- written Liber- 
ties, or any of them: And 
for and in conſideration of 
their obtaining the ſaid Li- 
berties and free Uſages, and 
Our Priſes to be remitted to 
them: All and ſingular the 
ſaid Merchants for them- 
ſelves, and all others on their 
part, have heartily and una- 
nimouſly granted to Us that 
for every Hog ſbead of Wine 
which they ſhall bring in, or 
cauſe to be brought in with- 
in Our Kingdom or Domi- 
nion thereof; and from 
whence they are obliged to 
pay Freightto the Mariners, 
to pay to Us and to Our 
Heirs, by the Name of Cu- 
ſtom, two ſhillings over and 
above the ancient Cuſtoms 


quam non amittant. Pj 


nibus obtinendis, & Ptiſh 


Marinariis frettum ſolve 


8 
juſtitiæ complementum \ | 
inde fiat Commiſſio 
thartam ' pzeſentem conceſy 
Percatozibus antedicis, (, 
licet, de hiis que ſunt jn, 
ter Mercatozes & Percaty, 
res, [ecundum LEGEM 
MERCATORIAN 
deducenda, Ig 


Item, D2dinamug g $4, 
tuimus, & M2dinationen 
illam Statutumque 
Nobis &. Hæredibus noſti 
in perpetuum Volumus fi. 
miter obſervari , quod yy 
quacunque libertate quan 
Nos vel Yeredes noſtri ie 
cetero concedimus , pelt 
Percatozes Cupza-ſcriptas 
Libertates, vel earum al 


lupꝛadidis autem Libertati 
bus & liberis Conſuetun 


noſtris remittendis eiſdent 
ſæpedidi Percatozes uti 
verſt & ſinguli pzo ſe & oy 
nibus aliis de pariibus ſui, 
Nobis concozditer @ uw 
nimiter conceſſerunt qui 
de quolibet Dolio vini qus 
adducent, vel adduci fac 
ent infra Regnum & Pott 
ſtatem noſtram, & und 


tenebuntur, ſolvent Hol 
& Yeredibus noſtris nomine 
Cuſtumæ, duos Solidas ul 
tra antiquas Cuſtumas de⸗ 
bitas, & in Denartis oli 
conſuetas , nobis aut — 


_—_ _. - 
- — 


infra quadzaginta dies poſt- 
quam extra Naves ad Ter- 
tam poſita fuerint Dicta 
vina. on 

Item, De quolibet Sacco 
Lanæ, quem didi Percato- 
res, aut alii nomine iplo- 
rum ement, & de Regno no- 
fro educent, aut emi, c 
educi facient , ſolvent qua- 
draginta Denarios de incre- 
mento, ultra Cuſtumam an⸗ 
tiquam dimidiz Marcz que 
pzius fuerat perſoluta, Et 
o Laſto Coziozum extra 
Regnum & Poteſtatem no- 
tram ve hendozum dimidiam 
Parcam, ſupza id quod ex 
antiqua Cuſtuma antea ſol- 


Re. 


trecentis pellibus Lanutis, 
txtra Regnum & Poteſta- 
tem noſtram, deducendis , 
quadzaginta denarios ultra 
um illud quod de anti⸗ 
Cuſtuma fuerat pzius 
m, . 


llem, Duos Solidos de 
qulibet Scarleta, & panno 
no in grano. 
lem, Decem & octo de- 
os de quolibet panno in 
us pars grani fuerit inter- 
Nixta. | 

Item, Duodecim dena- 
de quolibet panno alto 
le grano. 

ltem, Duodecim dena- 
10 de quolibet Ceræ quin- 


vebaturz; Et Cimiliter de 


Book Il. Cuſtoms. 


due, and accuſtomed to be 


paid in pence within forty 


days after the ſaid Wines 
are put on ſhore out of the 
Ships. 

Item, For every Sack 
Wooll, which the ſaid Mer- 
chants or others in their 


names do buy, and out of 


this Kingdom tranſport, or 
buy to tranſport, ſhall pay 
forty pence over and above 
the ancient Cuſtom of half 
a Mark, which formerly 
was paid. And for a Laſt of 
Hides carried out of this 
Our Kingdom and Domini- 
on thereof, to be ſold, half a 
Mark over and above that 
which according to ancient 
Cuſtom was formerly paid ; 
and likewiſe for three hun- 

dred Woollfels to be carri- 

ed out of this Kingdom, 
forty pence , beſides that 
certain ſumm which accor- 
ding to ancient Cuſtom was 
formerly given. 


Item, Two Shillings for 
every Scarlet, and Cloth 


dyed in grain. 

Item, Eighteen pence for 
every Cloth in which part 
of a grain-colour is inter- 
mixt. 

Item, Twelve pence for 
every other Cloth without 
grain, 

Item, Twelve pence for 
every Quintal of Wax. 


Hh And 


And whereas ſome of the 
ſaid Merchants deal in o- 
ther Commodities, as Goods 
weighed with Avoir- du- pois 
Weights, and in other fine 
Goods, as Cloth of Tarſen, 
t is ſuppoſed of Silk 5 of Cindati 5 of Hair, 
it ſhould be and in divers other Mer- 
Sindonibus, of chandizes, in Horſes alſo, 
Lawn, Can. and other Animals, Corn, 
brich, or ot her 

fine Limen, and other Wares and Mer- 
| chandizes of different ſorts, 
which cannot eaſily be put 

to a certain rate of Cuſtom; 

The ſaid Merchants have 
conſented to give Us and 

Our Heirs for ever Twenty 

ſhillings Eſtimation and va- 

lue of thoſe Wares and Mer- 

chandizes, by whatſoever 

name they be called, three 

pence in the pound, upon 

the Entrance of their Wares 

and Merchandizes into Our 

Kingdom and Dominon a- 

foreſaid, within twenty days 

alter ſuch Wares and Mer- 
chandizes ſhall be brought 

into our Kingdom and Do- 

minion aforeſaid, and there 

ſhall be unladen, or fold. 

And likewiſe three pence 

for every twenty ſhillings, 

at the Exporting of what 

kind ſoever of Wares or 
Merchandizes bought in 

Our Kingdom & Dominion 

aforeſaid, beſides the ancient 

Cuſtoms formerly given to 

Us, or to others. And over 

and above the value and e- 

ſtimation of the ſaid Wares 


Cumque de p2efatis Per, Ml be 
catozibus nonnulli-eoum z; ge 
lias ererceant Percha WM (0 
ſas, ut de Averio ponderis WM lic 
e de aliis rebus Cubtilibus, WM an 
ſicut de pannis Tarſen, u ce: 
Derico, de Cindatis, u be 
Deta, & aliis diverſis mer ipt 
cibus, & de equis etiam ter 
aliis animalibus, Blade, off to: 
alits rebus, & Merchandise 2 
multimodis, que ad cercanM me 
Cuſtumam- facile poni na | 
poterunt, itdem Mercato 90 
conceſlerunt dare Nobis | 


Heredibus noſtris de gu 5 
libet libza argenti eſtimati_h an 
nis ſeu valozis rerum, c 
Derchandiſarum hujulma ne 
quscunque nomine cenlean i au 
tur, tres denarios de lib 
in introitu rerum, & Puff m; 


chandiſarum ipſarum ic; 
Regnum e Poteſtatem 16 
ſtram pꝛedickam infra- vi 
ginti dies poſtquam hujol 
modi Res c Perchandiſz ! 
Regnum & Poteſtatem 00 
ſtram adduckæ, & etiam d 
dem exoneratæ, ſive vendliz 
fuerint. Et ſimiliter tt 
denarios de qualibet lib 
argenti in eductione am 
rumcungue rerum, | Pl 
chandiſarum hujulmodi «1 
ptarum in Regno c Potel 
te noffra pꝛedictis, ul 
Cuſtumas antiquas nobis 
aut alijs ante datas. ! 
ſuper valoze & efſimatii 
rerum tx Perchandilan | 
hujulmodi , de quibus un 
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denarif de qualibet libza ar- 
genti ſicut pꝛedicitur ſunt 
ſolvendi ; credatur eis per 
literas quas de Dominis 
aut ſociis ſuis oſtendere po⸗ 
terunt, & {| literas non ha⸗ 
beant, Dtetur in har parte 
ipſozum Percatozum | pꝛe⸗ 
ſentes fuerint, vel vallet- 
tozum ſuozum in eozundem 
Percatozum ablentia jura⸗ 
mentis. Bo 

Liceat inſuper @ociis de 
Societate Mercatozum p2e- 
ditozum infra Regnuni c 
Poteſtatem noſtram pꝛedi⸗ 
tum, Lanas vendere aliis 
ſociis luis, & ſtimiliter e⸗ 
mere ab eildem abſque Cu- 
uma ſolvenda ; ita tamen 
quod dice Lanz ad tales 
manus non deveniant, quod 
Cuſtuma nobis debita de- 
lraudemur, 


Et prterea eſt ſciendum, 
Quod poſtquam ſzpedicti 
Yercatozes ſemel in uno 
loco infra Regnum & Pote⸗ 
latem noftram Cuſtumam 
dolls conceſlam ſuperius , 


No Perchandiſis ſuis in 
uma ſolverint ſup2adicta & 
uum habeant inde Warran- 
im, erunt liberi c quieti 
8 omnibus altis locis infra 
gum ck Poteſtatem no- 
mm p2edictam, de ſolutione 
ltumz hujulmodi pzo eil- 
em Perchandiſis, feu mer⸗ 
f mis wh idem War⸗ 
tum, five 


hujulmodt, 


- , Cuſtoms: - 


and Merchandizes for whicti 
three pence for every twen- 
ty ſhillings as aforeſaid are 
to be paid; they areto have 
credit by Letters, by them 
to be produced from their 
Principals or Partners, and 
if they have none, Let it be 
determined in this cafe, by 
the Oaths of the ſaid Mer- 
chants, or in their abſence; 
of their Servants. *. 
Moreover, It may be 
lawful for the Society of the 
Merchants aforeſaid, to ſell 
Wool to the Fellows of the 
{aid Society, and likewiſe to 
buy the ſame one ofanoth 
within Our Kingdom — 
Dominion, without pay- 
ment of Cuſtom: Provided 
that the ſaid Wool come 
not to ſuch hands whereby 
we may be defrauded of 
Our Cuſtoms. | 
And furthermore be it 
known, That after the ſaid 
Merchants have once in a- 
ny one place within Our 
Kingdom and Dominion 
paid our Cuſtoms granted, 
as aforeſaid, to Us, for their 
Merchandizes in form a- 
foreſaid, and thereupon they 
have their Warrant, they. 
ſhall be free, and unmoleſt- 
ed in all other places within 
Our Kingdom and Domi- 
nion, from payment of the 
faid Cuſtom for the fumę 
Commodities or Merchan- 
dizes by the faid Warrant, 
Hh 2 we- 


| Cuſtoms. 
u hether ſuch Merchandizes Merchaudiſæ infra Regnun 
re main within Our King- 
dom and Dominion, or are 
cartied out, Except Wines 
which without Our leave or 
licence, as aforeſaid, are by 
no means to be Exported 
- - dictum eff, nullatenus enn 


out of our Kingdom. 


We will alſo, and for Us 


and Our Heirs grant, That 


no Exaction, Priſe or Loan, 
or any other burden ſhall 
be impoſed in any part or 
meaſure on the perſons of 
the ſaid Merchants, their 
Merchandizes, or Goods, 
contrary to the form before 


expreſſed and granted. 


Sir 7obn Da- - VIII. Subſidy is a Duty payable for Merchandizes 


ported and Imported, granted 
the life of the King. And are, 


vies in the 
Caſe of Cu- 
ſtoms. 


| Witneſs hereto, The Re- Miis teſtibus venerabil; 
verend Fathers Robert Arch- bus Patribus Roberto Car 
biſhop of Canterbury Primate tuarienſi Archiepiſcopo to 
of all England, Malter Bi- 
ſhop of Coventry and Litch- . 
Feld, Henry de Lacy Earl of copo, Henrie de Lacy, C 
Lincoln, Humphrey de Bobun 


Earl of Hereford and Eſſex, 
and Conſtable of England, 


Adomarus of Valentia, Gal. Adomar. de Valentia, Gal 
frid of Geynwil,, Hugh de 
le Spencer, Walter de bello le de Spencer, Waltero d 
Campo Chamberlain of our 
Houſe, Robert of Bures, and Yoſpitii noſtri, Roberto d 


others. Given by Our Hand 
at Meſtminſter the Firſt day 
of February, 
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t Poteſtatem noſtram te, 
maneant, five exterius de. 
kerantur, Cxceptis vinix 
que de Kegno & Poteſlan 
noſtra pꝛedictis, fine volunty, 
te Elicentia noſtra ſicut yy 
cantur. 480 

Volumus autem, ac py 
Nobis & Hæredibus noſtr 
concedimus, Muod nl 
Tractio, Pꝛiſa vel Pzeftatis 
aut aliquod aliud onus ſuper 
perſonas Percatozum pu⸗ 
dictozum, Merchandiſas, ln 
bona, eozundem aliquatenys 
imponatur, contra fo2man 
expꝛeſſam ſuperius, & con 
ceſſam. 


tins Angliæ Pzimate, Wa 
tero Coventr. & Litchf, Epi 


mite Lincoln, Humfrido& 
Bohun. Comite Hereford. 
Eſſex. ac Con ſtabular. Ang 
frido de Geynvill, Hugont 
bello Campo Senela 
Bures & allis. Dat. per mn 


num noſtram apud Welts 
pꝛimo die Febz. 


by Act of Parliament 0 


1. Aid 
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um 1. Aids and Subſidies payable out 
re- ¶ dicies Exported and Imported. ö | 
i 2. Tummage, which is a Subſidy out of Wines of all id the Stu. 
inis forts ; and Poundage, which is a Subſidy granted out of all Tunnage aul 
tar WM Commodities Exported and Imported, except Wines and Poundage. 
nt ¶ ancient Staple Commodities, and is the ewentieth part of 

pu, the Merchandize, Impoſts or Duties payable for Mer- 

chandizes rated and aſſeſſed by Parliament; and then 

they are in the nature of Subſidies impoſed by the Kings 
prerogative. | N | 

The Rates are generally agreed on by the Commons 

ouſe of Parliament, and are expreſt in a Book common- 

y called the Rates of Merchandize; that is to ſay, the Sub- 

dy of Tunnage and Poundage, and the Subſidy of Wool- 

en Clothes or old Drapery, and are ſubſcribed with the 

and of the Speaker. oy 

IX. All eee bringing in any ſort of 
ines, are to pay Thirty ſhillings on the Tun over and 
above the Rates which the Natives pay, including Twen- 
ty ſhillings the Tun formerly paid to his Majeſty by the 
name Southampton Duties, for all Wines of the growth of 
the Levant ; for which ſort of Wines, the Stranger is alſo 
o pay to the uſe of the Town of Southampton for every 
uct or Pipe Ten ſhillings. Wl FS NG. 

Aliens are likewiſe to pay the ancient Duty of Butle- Vi: in tit. 
rage, which is 2 s. per Tun. | Fes Bu 
Rule, That all. ſuch Wines as ſball be landed in any of the 
On- Ports, and Cuſtom paid, and afterwards browght to the 
Port of London by Certificate, ſhall pay ſo much more Cuſtom 
« they paid ſhort of the Duty due in the Port of London. 

For every Tun of Beer to be Exported in ſhipping Eng- Direions in ' 
iſh built in Money muſt be paid Two ſhillings: And for Tunnage. 
very Tun of Beer Exported in any other ſhippingin Mo- 
ney ſix ſhillings. F- 

X. If there ſhall happen to be brought or carried out of DireRions io 
this Realm any Goods liable to the payment of Cuſtom Poundage. 
and Subſidy which are omitted in the Book of Rates, or 
are not now uſed to be brought in or carried out, or by 
reaſon of the great diverſity of the value of ſome Goods 
could not be rated; That in ſuch cafe every Cuſtomer or 
Collector for the time being, ſhall and may levy the ſaid 
Cuſtom and Subſidy of Poundage according to the value 

| Hh 3 and 
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of Native Commo- 


* 


. and price of ſuch Goods to be affirmed upon the Oith of 
the Merchant in the preſence of the Cuſtomer, Collector 
Comptroller and Surveyor, or any two of them. 
Dire&ions for XI. Every Engliſh Man ſhall pay for every ſhort Clog, 
the payment containing in length not above 28 Yards, and in weight 
of the — gd not above 64 tb. white or coloured by him to be ſhip 
Socher cid and carried out of this Ring om, Three ſhillings. four 
Drapery. Pence, being after the rate of two farthings and half 2 

 _  Iarthingand pound weigne. 7; 
And ſo after that rate for all other ſorts of Clothes of 
greater length and weight, allowing not above Twenty 
eight Yards, and ſixty four pound to a ſhort Cloth; that 
is toſay, for _ pound weight over and above ſixty 
four pound, two farthings and a half farthing: And for al 
other ſorts of leſſer Clothes to be allowed to a ſhort Cloth; 
that is to ſay, every Stranger ſhall pay for every ſhort Cloth 
cont” in length not above 28 yards, and in weight not 
above 64 Ib. white or coloured-by him to be ſhipped or 
carried out of this Kingdom, Six ſhillings eight pence, be- 
ſides the old Duty of one ſhilling and two pence. 
And ſo after that rate for all other ſorts of Clothes of 
greater length and weight; and for alt ſorts of leſſer 
Clothes to be allowed to a ſhort Cloth; That is to (ay, 
Dorſet and Somerſet Dox ens, Rudge waſht, Cardinals, Pix 
whites, Straits, Statutes Stockbridges, Taveſtock , ſeven dl 
each ſort ſhall be allowed to a ſhort Cloth. | 
Tauntons, Bridgwaters, and Dunſtars, the fifty not er- 
ceeding 64 tb. in weight; Devon. Dozens containing 12 0 
13 ec in weight 13 tb. five to be allowed to a ſho 
, Clot ARE N . 


Ordinary Pennyſtones, or Foreſt Whites cont” between 12 
or 13 yards, and in weight 28 pounds, Sborting Pen 
ſtones cont 13 or 14 yards, and in weight 35 pounds ut 

 frized, four to be allowed to a ſhort Cloth. 
Narrow York-ſhire Kerſies Whites and Reds, cont not 
above 17 or 18 yards, and in weight 22 pound. Hamyſun 
ordinary Kerſies, Newberry Whites, and other Kerſies d 
like making com 24 yards, and in weight 28 tb. Sorting 
Hampſhire Kerſies cnt? 28 pound, and in weight 32 poundj 
Three of them to make a ſhort Cloth. 85 
Northern Dozens, ſingle ſorting Pennpſtones cont © 

tween 13 and 15 yards, and in weight 53 pound * 


h of MTwo of them to make a ſhort Cloth — | 

tor, And the Northern Dozens double, one tobe accounted - 
for a ſhore Cloth. 

lo WW All which ſhall go and be accounted for ſhort Clothes, 

iole and ſhall pay after the rate of the ſhore Cloth before ra- 

ped ted, and for over-weight two farthings and one half the 


nd. 9 . | 

uf "The new ſort of Cloth called the Spaniſh Cloth, other- 
vie Narrow Liſt, Weſtern Broad Cloth not exceeding 
s of M5 yards in length, and 43 pounds in weight, to be ac- 
en ¶ counted two thirds gf the ſhore Cloth before rated. 
that Wl And for every pound weight exceeding 43 pounds, two 
ixty farthings and half a farthing the pound weight. 
r all WW Cloth Raſhes, alias Cloth Serges cont? 30 yards weighing 
lothz o pound, to be accounted two thirds of the ſhort Cloth 
loth-W before rated. | 1 | 

not And for every pound exceeding 40 pound weight, two 
d or Mfarthings and half a farthing the pound weight. b 
be · I And for any other ſort of Woollen Cloth of the Old or 
New Drapery, and not mentioned in that Book, to pay 
two farthings and half a farthing the pound weight: And 
for any other ſort of Woollen Cloth of the Old or New 
Drapery and not mentioned, is to pay two farthings and 
half a farthing for the Subſidy of every pound thereof. 
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CHAP. XII. 


Ot Jmpoſitions Subſequent, Conditional, Tem 
| . pozary, &c. „% bn I oy 3 ng tt SED N. 


I. Of Impoſitions on the Mamfacture: VIII. Impoſttions on Foreign Lias 
France by Lex Talionis. | and Rates on the ſame, 

II. On Vinegar, Perry, Cider, and | IX. Of Native Commodities , al 
Rape, Cuftoms payable by Denizons | ſuch as were formerly probibirel, 
and Strangers, and Log-wodd | may be tranſported, paying cert 
made Importable. Tort. Duties. 

III. on Ships .that have not two | X. Beer, &c. Exported ; Shins, Les 

| Decks, and 16 Guns. | ther, &c. Tranſportable , pajin 

IV. On Salt, Beer, Cider, Perry, Vi- | ſuch Duties —Bulloign and cyt 
negar, a further Duty. - | only excepted. | 

V. Of the Duty called Coy nage, and | XI. O,. Spices. Importable by any h. 
upon what impeſed; and the tem-| tion. 

Porary Impoſition called the Addi- | XII. Of great and leſſer Offces 
tional Duty. Fiees, and of Goods not paying me 

VI. Of Goods particular Imported by | pound Cuſtom in or out, what tr 

Aliens; and Rules for petty Cu- to be taken. 

ſtoms and other matters relating to | XIII. Voluntary Gifts from ſome + 
Duties. Seemed on Bribes; and Rates 4 

VIE. Of Aliens Cuſtoms on Fiſh and bout payment of Fees, 15 
other Commodities, and Ratet upon Pon Of Allowances for Ju), 


the ſame. | what. 
Subſequent lhe are ſeveral Duties impoſed ſubſequent to the 
Impoſitions Duties payable by the Book of Rates, and over and 


to the Act of above the ſame; that is to ſay, on all Ships belonging to 
. the French Kings Subjects, which ſhall lade or unlade an 
the Book of Goods in this Kingdom; or ſet on ſhore or take in any 
Rates. Paſſenger, or pay 205. per Tun: This was an Oliver fore 
Rowland, the French King having done us the like kind. 
neſs, by impoſing the value of 50 Solz on every Ex 
Ship; this Complement Jaſts but three weeks longer that 
the French King's, his removed, ours drops. 
II. So likewiſe on Vinegar, Perry, Rape, Cider, and 


12 Car. 2. 


| Thiscollefed Cider-eager imported from Foreign parts per Engliſh, (hall 


as the Tun- 
nage ane 
Poundage is 


directed. te ®, 


anſwer Six pounds ten ſhillin 
then but tix pounds. 
But if they ſhall Export, 


4 


gs per Tun; if by Stranger 


ling 


then Three pounds ten ſhi 


1 
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lings Tun ſhall be repaid to the Engliſh, and Bour 14 Cœ. 2. c. i r. 
Pounds fifteen ſhillings to be repaid to Strangers. For prevent- 


The Statute of Elix. cap. prohibiting the Importa- ing of Fraud. 
tion of Logwood, repealed ; and the ſame may be Im- 14 Car. a c. i I; 


ported paying 5 J. per Tun: And in caſe of Exportation 
then to be repaid 4 l. per Tun. NS 
III. The Parliament taking likewiſe again into conſide- 
ration the encouragement of Trading in Ships of force, 
have impoſed on all Goods and Merchandize imported 
and exported from and to the Mediterranean Sea, beyond 
Malaga, in any Ship that hath not two Decks and ſixteen 
Pieces of Ordnance mounted, and two Men to each Gun, 
to pay over and above the Rates impoſed by the Book of 
Rates one per Cent.; this does not extend to Ships laden 14 Car. 22. 
with Fiſh, or half laden with Fiſh and other Commodi- . 11. 


ties. | 
IV. Solikewiſe on Salt out of Scotland into England, one 
half-penny per Gallon. . | TH, 
Again, there is impoſed on Wines, Vinegar, Cider and 
Beer, ten ſhillings per Tun; and on Brandy and Strong 
Waters 20 3. per Tun. For the Coynage Duty, the Mo- 
nies that ariſe on this Duty are to be paid at the Cuſtom- 
Houſe to the Collectors and other Officers, to be by them 
kept apart from all other Monies, and paid Quarterly in- 
tothe Exchequer without Salery or Fee: The Goods are 18 Car. 2. 
forfeitable for non-payment of this Duty; and the ſame cop. 5. 
1s to be repaid, if the Goods are tranſported within one 
Jer. | L 
V. There was likewiſe an Impoſition of 12 L. per Tun 22 Car. 2. c.3 
on Spaniſh Wines, and 8 J. per Tun on French Wines and 
Vinegar, which was but temporary, and ended the 2470 
of June, 1678. | | Len a 
| VE Therearealfo Duties payable by Aliens for Goods per A8 of 
imported in Aliens Ships, commonly called Navigation- Nav. 12 Car. 
Duties. 3533 | — oh N 
So likewiſe all Goods of the growth, product, or Manu- e tatu 
bare of Maſcovis or Ruſſe, and al cf Toi bo ig 


| cular Co 
Note, That in all caſes where petty Cuſtom inwards is — enm- 


2 it is to be underſtood of the fourth part of the merated 
ull Subſidy according to the Rates and Value in the Book — 
of Rates before the 5 per Cent. is deducted, +» N 


Note, 


- Cuſtoms. Book jt 


| Rule. Note, Wines of all forts imported are to pay Alien; 


4 —— Table Duties. | 
Dunne © Note, That the Nett Subſidy of Vinegar Pe R 
Cider, and Cider-eager both in London and — 


e hos is Me ſame with the Subſidy of French Wines, payable in 
Able 0 
French Wines. 


ij. VII. Sa likewiſe there is a further Impoſition ca 
e oil Aliens Cuſtom for all Fiſh, Oil, Blubber, 1 
2. cap. 18, Whale: fins, not being caught in Veſſels belonging to Exp. 
| AR of Trade, liſh Men, are to pay double Strangers Cuſtom. 
15 Car, 2. cap. So likewiſe Cultom and Impoſt to be paid for ſever 
2 ſorts of ſalted or dried Fiſh not imported in Ships El 
par- 18 | - 
ticular eu- built, or belonging to England, and not having been ſtifed 
merated · and ye" _ * * : | 
* 7 Upon whi „ Note, at the Cent. 1s not 
1 to be allowed out of the Petty 7, wail 4 
12Car.23,24. * VIII. There is likewiſe an Exciſe or Impoſt upon Fo. 
22 Car. 2. 4. reign Liquors imported; that is to ſay, Beer or Ale 6. 
per Barrel; Cider or Perry the Tun ten ſhillings ; Brandy 
or Strong- waters perfectly made, 8 d. per Gallon. 
15 Car. a. c 11. If any of thoſe Goods be landed before thoſe Duties be 
fully paid, and Warrants ſigned, and without preſence of 
an Officer, they are forfeited to the Informer half. 
IX. There are likewiſe Duties impoſed on ſeveral Com- 
modities Exported by ſeveral Acts of Parliament ſubſe- 
5 quent to the Act of Tunnage and Poundage. 
Ad for Trade, Coals tranſported in Engliſh Shipping and Navigation 
x5 Car. 2. for his Majeſties Plantations in lieu of all Cuſtom, ſhall 
6 7- . «pay only for one Chaldron of New-Caftle meaſure 1 s 8 4, 
| For one Chaldron London meaſure 1 5. provided good & 
curity be given for landing the ſaid Coals accordingly. 
AA for Til. There are likewiſe ſeveral Native Commodities and 
lage,22 Car:2+ Cattel prohibited by divers Acts of Parliament not to be 
cap. 3. tranſported unleſs ſold under ſuch prizes; but non obſtantt 
; they may now be exported, paying Cuſtom according to 
0 the Book of Rates. | Eg 
22, 23Car.2. X. There is likewiſe an Impoſition on Beer, Ale, and 
 20Car.2.cap.5- Mum to be exported, to pay 1 s. per Tun and no more; 
but this is but pro tem pore for ſix years. 
So likewiſe Leather of all ſorts, Sheeps-skins, Calve- 
skins, tanned or dreſſed, non obſt ante any former Law, pa). 


ing for each hundred weight cont” 112 J. weight one = 
| in 


lin and no more: This ended in 25: of March, x67 5,20 Car 2. cap 


and both of them to the end of the next Seſſions of Par- 


jament after. 

Eieuils all ſorts of Foreign Coyn or Bullion of Gold 8 
or Silrer may be Exported without paying an Day or a2 wy 
Fee for the ſame, Entry being firſt made in the om- „ _ 
houſe ; the like for Diamonds, Precious Stones, Jewels, 

and Pearls of all ſorts. 

XI. All Perſons whatſoever may import from any place 

beyond Sea in EngliſhShips, Mace, Nutmegs, Cinamon, 


al WCloves into England, Wales, Ferſey, Guernſey, paying the Proclam. Car. 
, Cuſtoms thereof. ar Eq ** the lading thereof Regis, Dec. 20. 


they give notice to the Commiſſioners or Farmers of the — — - ; 


Cuſtoms, of the quantity and quality they intend to lade, 14 Cr. 2. con- 

with the name of the Veſſel in which they intend to im- cerntog Cu- 

pott the ſame, and procure a Licence under the hands of fioms. 

the ſaid Farmers or Commiſſioners, or any three of 

them for the importing the ſame. i 
Nite, If Goods are wreck'd, and the Lord fiezes them, nr, Francis 

yet they bught not to pay Cuſtom *®. * vReporr, 


fel. 224.Lodd 
cobbam's Caſe. The like not long fince adjudged in the Common-Pleas (on a ſpecial | 


Verdi found at St. Edmonds-Bury in Suffolk) about Mich. 25. or Hill, 25, & 26 Car. 2. , 


m- XII. Fees and allowances due and payable to the Offi- 
. WY cers of his Majeſties Cuſtoms and Subſidies in the Port of 
Lindon, and the Members and Creeks thereunto belong - 
on ing; that is to ſay, to the Officers of the Petty Cuſtoms | 
all WY Outwards, Subſidy Outwards; Petty Cuſtoms Inwards, 
3 1, WY ublidies Inwards; Great Cuſtoms, Clerks Fees Inwards 
S nd Outwards, the Kings Waiters being in number Eigh- 
een, the Regiſter of the Kings Warrants, the Uſher of 
nd che .Cuſtom-Houſe , Gaugers of French Veſlels; chief 
be WY Searcher, and his Majeſties five under-Searchers in the | 
ante Port of London; and the two Searchers at Graveſend, were 
vu fer and entred ina Table; the ſame was ſetled by the 
Commons Houſe of Parliament, and ſigned by che Right 
and BY Honourable Sir Edward Turner late Lord Chief Baron of Virtuee cujuſe 
re; bis Majeſties Court of Excbeguer, and then Speaker to the dan Odin. 2 
Commons Houſe of Parliament; at which time the Que- Dom Cam. Saß 
lve- BY ſtion being put, That for all Goods not paying one pound * 1 
a9- WI <ulton-in or out, there ſhall be but half Fees taken for alle. 
l. Cocquets, Warrants, Debentures, Tranſires or Certifi- 
$54 | cates z 
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cates; it was reſolved in the affirmative. | 
XIII. Societies or Companies. trading in a joint ſtock Ml - 
and making but one ſingle Entry, the Adventurers beine 
many, the Table of Fees does not hinder , but the Officer; 
and Waiters may receive ſuch gratuity as the Company 
| ſhall voluntarily give. 

All Goods under the value of 5 L. in the Book of Rates, Ml © 
paying Subſidy the Sum of 5 5. or leſs, ſhall paſs without 
payment of Fees. | 

Engliſh Merchants that ſhall land out of one Shipat one 
time, (although the receipt of the Subſidy be diſtributed 
into ſeveral Offices ) ſhall not pay any more than for 


a ſingle Entry. . 
The Goods of Partnerſhip to paſs as if the propriety II 
were in one ſingle Perſon. 
Fiſh by Engliſh in Engliſh Shipping or Veſſels Inwards or I 
Outwards all along the Coaſt to pay no Fee. ly 
Poſt- entries inward to paſs without Fee under five ſhil- 
lings; if above five ſhillings and under forty ſhillings, then v 
ſix pence : But if the Cuſtom to be paid exceed 4o f. then fl , 
full fees. 
The Merchant ſhall pay for all Goods opening that ſhall 
be ſhort entred above 10 5s. Cuſtom. | V. 
The Merchant ſhall pay for weighing of all Goods that 
ſhall be ſhort entred above 20 ,. Cuftom. if 
= Merchant is not to be at any charge, if duly en- \ 
| tred. f | 
'Tarc and XIV. There is likewiſe to be allowed to the Merchants WM or 
Tret, the firſt a certain abatement called Tare, for Goods and Merchan- of 
is the weight dize, the which is reduced into a Table, and cannot be © 
— mo deviated from in any cafe within the Port of London, will- 
Corering out ſpecial direction of the Commiſſioners or Farmers; or in 
wherein in their abſence of the conſent of the General Surveyors, m 
Goods are and Surveyor of the Ware-houſe, or of two of them at the % 


—_ _ leaſt, whereof the Surveyor of the Ware-houſe to be one; 
ſideration al. and in the out- Ports not without the conſent and advice 
Jowed in the of the Collector and Surveyor * Or where there is noSur- 
weight for veyor, by the Collector himſelf, giving ehe notice to 


pre? my the Commiſſioners or Farmers of the reaſon of ſo doing. 


Goods. | | 1 
CHALM 0 
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CHAP. XIV. 


of Scavage, Package, Pozterage, Water-Bail- 


lage, Pozts , Members, Creeks, the | Pozt 
of London , and places lawful to lade and un- 
lade in. | | 


I, Scavage, what, where payable, vin. of Ports, Members, and Creeks, 


and to whom, what are meant and underſtood by 
II, Who pay the ſame, and how regw- | them in reference to action, lawful 

lated and governed, or unlawful. 1 
Il. Goods omitted in the Scavage- | IX. The ſeveral Ports, Members and 

Table of Rates, bow to pay. Creeks in England and Wales. 


IV. of Package, how governed, and X. Of the extent of the Port of Lon» 
where payable. | 


don. | 
v. Where Strangers (hall pay as of | XI. Of the ſeveral Keys, Wharſs, 
old. . 


| and other * lawful for land- 
VI. Of Packers, Water-ſide Porters, ing of Goods, 
what Duties Strangers are to pay XII. What Goods are excepted which 
for ſhipping out their Goods. may be ſbipped or landed at ot 


VII. Of the Duty of Water-Baillage.| places, ry 


LOCavage is an ancient Toll or Cuſtom exacted by May- - 


ors, Sheriffs, c. of Merchant-Strangers for Wares 
ſhewed or offered to ſale within their Precincts, which is 
prohibited by the Statute of 19 H. 7. cap. 8. in a Charter 
of King Henry the Second to Canterbury, it is written 
Act winga. i | 1 | * 
The City of London ſtill retains the Cuſtom, of which 
in an old printed Book of the Cuſtoms of London it is there 
mentioned, and how to be diſpoſed ; of which Cuſtom, 
halfen del appertepneth to the Sheriffs, and. the other 
halfen del to the Yoſtys , in whoſe houſes the Merchants 
been lodged 2 And it is to wet that Scavage is the ſhew, 
by cauſe that Perchants ſhewen unto the Sheriffs Per- 
chandtzes of the which Cuſtoms ought to be taken oze that 


any there be ſold, c. : 


II. The Scavage that is taken conſiſts of two parts, that 


which is payable by Denizens, and that which is required 22 


of Aliens: And that all Perſons ſubject to ſuch Cones 
| 4 might 
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| might not be impoſed upon, there are Tables mentioning 
the particular Duties ſet up and approved by the Lorg 
| Chancellor, Treaſurer, Preſident, Privy-Seal, Steward, aul 
D two Juſtices of the Kings- Bench and Commen-Pleas ; and by 
them ſubſcribed, or any four of thematleaſt: The which 
Duties are on Goods Inwards and Outwards. 
Per Order of III. Note, All Goods mentioned in the Table of 5: 
chene b, vage, and not mentioned in the Table of Rates, ſballpn 
cribed by fe | — , | 3 pay 
Wiliam Lord after the Rate of one penny in the pound, according x 
Biſhop of Lan» they are expreſſed and valued in his Majeſties Book o 
den, E. Earlof Rates, and all others not expreſſed therein, ſhall pay the 
2 ſame Rates according to the true value. Re 
flon, and 1001 Note, That all private Baulks 8 inches ſquare and up- 
Littlen. wards, are by the 23 Article annexed to the Book of Rates 
reputed Timber, and valued at 3 d. the Foot, 50 Foot 
making one Load, the value of which is 12 f. 6 d. and 
the Subſidy for one Load j of one penny, or one half per- 
ny and half one farthing, out of which the 5 per Cent. is 
to be deducted, F YO RT REY 
IV. There is likewiſe another Duty called Packer, 
the which is likewiſe ſet and rated in a Table, and the 
which is taken of all the feveral Commodities therein 
mentioned. * | e | 
All Goods not mentioned in that Table, are to pay, for 
Package Duties, after the rate of one penny in the Pound 
according as they are expreſſed or valued in his Majeſties 
Books of Rates, and all others not expreſſed therein hal 
pay the ſame rate according to their true value. 
For every Entry in the Packer's Book for writing Bill 
to each Entry outward, as uſually they have done, 12 4 
V. The Strangers are to pay the labouring Porters for 
making up their Goods, at their own charge, as alway! 
they have done. 
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VII. There is another ancient Duty called Warer- 
Baillage, which the City of Londen have received time 
out of mind, viz. for all Goods and Merchandize im- 
ported as well from any Port within the Realm to the 
Port of London, as from any part out of the Realm tothe 
fame, and ſo the like Duties (with ſome variances) for all 
{ich Goods as ſhall be exported from the Port of London 
to any other Port within the Realm, ſo likewiſe without: 
Of this Duty all the Citizens and Freemen of the City are 1 
exempted ; and though the ſame is very ancient , and was *; Juh,r Jeb. 
once but ſmall, in regard, within memory, it was looked 
upon as an Honour for a Merchant to be a Citizen of Lan- R. 2.37. 
um, and ſo conſequently freed; but now, eſpecially ſince 
the late Wars, abundance of Perſons eminent-both for 
Honours and Eſtates being unwilling to intanꝑle them- 
elves in the publick Affairs of the City, do refuſe abſo- 
lutely to accept of the Freedom of the ſame, ſince which 
there have been great Conteſts wjth thoſe Traders ; and 
though the Coaſt-Duties have. been agreed to, yet the 1 4g, 21 K. 
Foreign now ariſing to ſome conſiderable value, is highly — 1 
diſputed. And though Charters, Acts“ of Parliament, aled Dun. 
Common Cquncils, continued Tras and Foot-lteps ofthwn, fol 96, 
ancient Evidences and Records, are yet extant to evince & 97: Repor- 
and makg out the moſt apparent Title that may be, the „ 
lame nevertheleſs labours under, the greateſt difficulty . Fac. Gr. 
amidſt the diviſions of its Proprietors. 

VIII. Port, or locus publicu, are thoſe places to which 
the Officers of the Cuſtoms are appropriated, and which Portus qua pub- 
contain and include all the Privileges and Guidance of , nl 


ibus exone 

all Members and Creeks thereunto allotted. . —— 

"Ip ſed ut naves ibi 

uum receptaculum habeant, & jure debito ac ſecuritate fruantur Navigantes quatenus inn 

cum iter & flationem_quarunt. Hinc Portus fy Navalta prividegio pacis pablice gaudent. 
ag, 1. Leg. 1. . ftationemD. de flum. cap. 2. Jur. Nautic. Sued. c. 1. &. 1. 4 H. 4. 20. 


Members are thoſe places where anciently a Cuſtom- 
Houſe hath been kept, and Officers or their Deputies at- 
_ and are lawful places of Exporta.ion or Impor- 
ation. 

Creeks are places where commonly Officers are or have 
been placed by way of prevention, not out of duty or right 
of attendance, and are not lawful places of Exportation 
er Importaticn without particular Licence or Sufferance 


from 


pr wp nc kroch the Port or Member under which it is pla 
| importantoyr II. The ſeveral Ports and Members as now hiy 7 
merces & ex- count at the Cuſtom-bouſe, are; 5 * 


* 
89 


he go 
Termoutb.—.— J Sawold,————Walderſwich; 


— 


* — 
—— 


3529 


98 © =" Orr" 
Stockton. Middleborough. | 


rm ⁊ n Ce il, 


8 ne of Fowdr 
Tete . . 
3 dee. 


2 3 (yreuurer. F 
| Boulton--——— Preſton and Rible 
Mater. 


C "Sankey Brid * 
Fradſham. e 


F rnd — ſhore of the Ri 
| 


| ver of Merſey to the 
Red Stones. 


CHilbree, 

| 123 | 
| ; Neſton. 
"8 * | Bag ghill. 
| 55 Aaaſtin. 


- 
5 1 an 
I by 
** f 9 7 


* » # # 
91 b..4 4 


eee. — 

Hoh-bead. 
Ambagh. 
"4s 


Barmouth. 


[ hema. — —5 


* 4 | 
| cen. 
4 


Penance. — __—__ A 


/ g | Ives. —— nn 


% 


9 5 pemrin. 
. . St. Maures. 


Truro, 


[Heford, ————= 


5 | | 4 
| Saltaſh 
3895 2 —— — Stonebouſe. 
4 Nconſſand. 
5 N ; 7, m__ 


- 
« » 


CTincomb. 


i Soutbarnpton.--- 


ö : Comer —— 
ane, 


| UPorifmoth,——-- Emfwarch, = | » | 


* . : 
7 a U nel 1 
p \ 
TW 4 ue 1 


4 . wo "3d 
4 a 


* N „ * * 
* 
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Ports. 


x Rocheſter. -—— = Quinborough. 


Note, All the Ports and Havens in England are inf 
Corpus Comit', and that the Court of Admiralty cannot 
hold Juriſdiction of any thing done in them. Helland' 
Caſe, Earl of Exeter, 30 H. 6. And becauſe he held Ple 
in the Admiralty of a thing done infra Portum de Hull, da- 

mages were recovered againſt him two thouſand 
. Vide Mich. 12 Fac. C. B. Greenway verſas Barber, Godhl 

260, 261. | 

| IX. In regard that the Port of London is of great con- 
Lara cern in relation to the Cuſtoms, the extent 5 limit d 
quis publice y. the ſame Port is by the Exchequer ſetled, which is declared 
tilitatis gratii to extend and be accou from the Promontory d 
E omnes ſubdi. Point called Nerth-Foreland in the Iſle of Thaner, and from 
— 19m thence Northward in a ſuppoſed line to the oppoſite Pre 
lid. ). C. de oper. montory or Point called the Naſe, beyond the Gunſteet up 
pull. on the Coaſt of Eſex, and ſo continued Weſtward through 
Ports intaitu the River of Thames, and the ſeveral Chanels, Stream 
— and Rivers falling into it, to Landon - Bridge, ſave the uſul 
Lisas god ea and known Right, Liberty and Privilege to the Port d 
aum fatione Sandwich and Ipſwich, and either of them, and the know 
— 9 Members thereof, and of the Cuſtomers, Comptrolleꝶ 
El Kcal Searchers, and other Deputies of and within the ſaid Po 
nn. $2. of Sandwich and Ipſwich, and the ſeveral Creeks, Harboui 
Inſt. de rer. * 


&is. J. 4. & D. de cod. c. un, que ſunt Rega. s . © 3 Ps, 351 > 34 * 
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ind Havens to them or either of them reſpectively be- 
longing within the Counties of Kent or Eſſex. 

X. And in regard that when Ships did come up to the 
port of London, there uſed to be very great Frauds com- 
mitted by a promiſcuous kind of ſhipping and landing of 
Goods and Merchandizes at ſeveral blind or unknown 
Wharfs and Keys, by reaſon of which his Majeſty was 
often defeated of his Cuſtoms, it was provided that a 
Commiſſion might iſſue forth out of the Exchequer to aſ- 
certain all ſuch Wharfs, Keys, or other places as his Ma- 
jeſty by virtue of ſuch Sommiſſion ſhould ap 1 
purſuance of which his Majeſty hath been pleaſed ta al- 
low to be lawful Keys, Wharfs, and other places for the 
lading or landing of Goods, | 


Brewers Key. 1 
Cheſters Rey. . 

Wool Deck. * Some Stairs on the Weſt ſide thereof are 
ll £ 3 declared not to be a place for \wpping 
* or landing of Goods. 


3 Porters Key. N Excluding the Stairs there, which are de- 
% N. clared no lawful place for ſhipping, or 
ml [BL "Deck landing of Goods or Merchandize. 
o- 


Ralphs 40. ſhipping or —_ of Goods or Mer- 
"I " Dice Key. cha n dize. 


100 WY Smarts Key. (+ The Stairs there declared no lawful 
ip place for ſhipping and landing of 
| Somers Key. Goods and Merchandizes. 


Wiggons Key. 
«> lag, Key 5 The Stairs there declared uuf for 


Hamons Key. 8 5 3 or landing of any 


11 Lyon Key. 
150 ufd Wharfe. *The Stairs on the Eaſt declared unlaw- 
" Gaunts Rey. 
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One other place betwixt Cocks Key and 


He Wharfe , called part of F 
, 5 Pn hn I 
ISR i or ſhipping or landing of an 
Freſh Wharfe, 


To be a common open place for the land. 
| ing or bringing in of Fiſh, Salt, Vi. 
| <ctuals, or Fuel of all forts, and al 
ah 1 Native Materials for Building, and 
Billinſgate, for Fruit (all manner of Grocery er- 
| cepted, ) and for carrying out of the 
ſame, and for no other Wares or Mer- 
* chandize. 


May be allowed a place convenient for 
landing of any kind of Corn bought ot 


5 Þ : provided for Proviſion: or Vieualli 
Bridge-houſe in 4 P ling 


, 1 of the City of London, and not upon 

.' Southwar * 2 | any: private or particular Perſons ac 
I gount,, and for no other Goods or 

+ Merchandize. bs 


XL. It may be lawful for any Perſon to ſhip or lade in- 
to any Ship or Veſſel on the River of Tbames bound over 
Seas, Horſes, Coals, Beer, ordinary. Stones for Building 
Fiſh taken by any of his Majeſties Subjects, Corn « 
Grain, the Duties being paid; and Cocquets and other 
lawful Warrant duly paſſed for the ſame,, . » 

o likewiſe Deal-boards, Balks, and all ſorts of Mal 
and Great Timber may be unſhipt and laid on Land & 
any place between Lyme-houſe and Weſtminſter, the Ownet 
fiſt paying or compounding for the Cuſtoms, apd.declz 
Ting at what place they will land them before he unſhij 
them, and upon Licence had, and in, the preſence of an 
Officer they may unlade them ; otherwiſe they incur 4 
forfeiture. „ a, 40 8 ; 


*, 
1 141 \ 
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CHAP. XV. 
wviſions and Allowances made notwithſtanding. 


1 


the ſeveral Clauſes inthe Acts fo2 the Cuſtoms. - 


L. Cuſtom to be paid 
than is _ ; when Bulk, 
be nh. 2 

1 Goods Imported and Export- 

eli what of the Cuſtoms ſhall be re- 
paid back, and by whom; and of 
the things requiſite in the ſame. 

Ill. of Agreement or Contratts made, 
„to be made for the importing 


no more | 


tion ratified. 


Wines. 


the Exporters of 


. Of Exporting of Spaniſh Wol 3 


e the ſame may be done. 
VI. Of Currans Exported, what Al- 
 lowances (hall be made, and to 
whom, as well to Denizens as Fo- 


feiner. 
VII. Goods imported not Mar- 
after a year; Mine exported 
diſcharged of Cuftom.. + + » 


VIII. What Allowances are to be 
made for Leakage. 5 
IX. What ſhall be accounted Leak- 


age. 
X. Wines proving unmerchantable. , 
what allowances to pe made. 
XI. Tabacoes receiving detriment 
- damage in the Importation , 
f = allowances to be made. 
Strangers paying double Sub- 
ſch, where they ſhall pay double 
om. 


Cuft 
AIIl. of times and places lawful to 
md, and Officers duties then 
attendant to be preſent, | 
XIV. York, New-Caſtle, and Hul 
| = where Cuſtom-free, and for 


and exporting by way of Compoſi- | 
IV. What Allowances to be made to 


XV. Exeter and -other Weſtern 

Men, what free Subſudies ſhall be 
allowed in. | 

XVI. Woollen, whether new or old, 

what allowances ſhall be made in 

Cuſtom or Subſidy. 

XVII. Allowances of 8. in the Hun- 

dred for all otber God.. 

XVIII. The Cuſtomers and other 

Officers Duties in reference to at- 

tend their ſeveral Duties inthe 

C uft . 5 

XIX. Of Officers their Duties, and 

the puniſhments where made on 

complaint. EIN 

XX. The ſeveral Duties of London 

how preſerved. 

XXI. The like for other Cities for 

thoſe Duties granted or taken for 

publickh good uſes. | 

m_—— — Ships — be viſited 

and the Officers relating to 

the ſame. 

XXIII. Timber to be rated, and in 

' what manner muſt pay. 

XXIV. Prevention in Extortion 

- Cuſtomers ard Officers, and on 
what pains and penalties. 

XXV. Where Fees for 1 and 
Certificates ſhall be paid all toge- 
ther, and where he ſhall detain his 
own Cocquet till the Veſſel bas 
broke ground. | | 

XXVI. Where the Officers and Cu- 
ftomers (hall allow-and make good 
to the Merchants the Algier Duty 
and all other allowances, and no. 
other Impoſition or Duty required 


LAS] 
x 4 


25 


by the Book of Rates, ſhall be requi- 
red 2 1 va 
1 xxvil. If 
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xxvn. If Goods (hall happen to be j XXIX. Of Allowances to be muy, 
talen by Enemies or Pirates, or and of (hipping out leſſer gan 

wreck'd, and what allowances ſhall | ties than are contained in the (4 


id. [ 3 hat 
XVIII. Ships FA War and other my bod. rul 
privileaged Veſſels ſubject to ſearch. 1 
Vide Cap, 14. I. L Very Merchant ſhall have free liberty to break Bulk * 
what are lau- L in any Port allowed by Law, and to pay Cuſton ih, ; 


: 2 __ of and Subſidy for no more than he ſhall enter and land; Pro. ai 
"net vided that the Maſter or Purſer of every ſuch Ships ſuul 
firſt make declaration upon Oath before any two Princini 
Officers of the Port of the true Contents of his Ships |» Mar 
ding, and ſhall likewiſe after declare upon his Oath, be. 
fore the Cuſtomer, Collector, Comptroller , Surveyor, or any 
two of them at the next Port of this Kingdom, where l 
Ship ſhall arrive, the Quantity and Quality of the Goods 
landed at the other Port where Bulk was firſt broken, and 
to whom they did belong. 
A Merchant brought _ Tun of Bay-Salt by Sea to 
a Port in England, and out of that Ship ſold twenty Tun, 
and diſcharged the ſame into another Ship then riding ator 
the ſame Port, but the twenty Tun were never actually put heir 
on ſhore, and for the reſt, being ſixty Tun, the Maſter one 
Coke 12. part agreed for the Cuſtoms and put them on land; and although che 
fol. 17, 18. that that twenty Tun was always water- born, and ne ler 
were put on ſhore, yet adjudged they ought to pay; the 
reaſon was, for the diſcharging them out of the Ship 
| amounts as much as tothe laying them on Land, the ſame 
Fog aſſaes Caſe. being done in Port; for otherwiſe the King would meet orte 
n be defrauded. But if a Ship is carried in by ſtorm, andre 
3 preſerve the Veſſel part is landed before the Duty paid 
yet this will not ſubje& the ſame to a forfeiture. 
II. All Foreign Goods and Merchandizes ( excn te 
Wines, Currants, and wrought Silks ) firſt Imported 
ſhall be again Exported by any Engliſh Merchant wii ter. 
twelve Months, and ſuch Merchant or Merchants as ſul 
Export any fuch Foreign Goodsor Merchandizes (except 
as before is excepted) ſhall have allowance and be repaid 
by the Officer which received the ſame, the one moiety 
the Subſidy which was paid at the firſt importation of ſud 
- Goods or Merchandizes, or any part thereof, ſo as dees 


proofbe firſt made by Certificate from the Officers a ad | 


1 
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zue Entry and Payment of the Cuſtom and Subſidy of all 
ich Foreign Goods and Merchandizes inwards, with the 
Nath of the Merchants importing the ſame, affirming the 
ruth thereof, and the name of his Majeſties Searchers, or 
ader-ſearcher in the Port of Londen, and of the Search- 
rof any other the Out- Ports, teſtifying the ſhipping 
dereof to be Exported; after all which duly performed 
manner before expreſſed, the moiety of the Subſidy firſt 
2id inwards, ſhall without any delay or reward be repaid 
into ſuch Merchant or Merchants who do export ſuch 
06'S and Merchandizes, within one Month after de- 
nand thereof, as alſo the whole additional Duty of Sill, 
wen, and Tabacco, as before is directed. 
If the Officer ſhall refuſe to pay, ( admitting there was 


nt Exporter may not bring an Action againſt him up- 


; ol 111, And if there be any Agreement no in force, which 595* 
un, vas formerly made by the late Commiſſioners of the Cu- 

a ons and Subſidies, with the Merchants Strangers or 

put Whcic Factors, or ſhall hereafter be made by any Commiſ- 

(ter oners or Farmers of the Cuſtoms and Subſidies, or any 
ber Power (except by conſent of Parliament) withany 


erchant or Merchants Strangers or Factors for any Fo- 


te eiga Goods and Merchandizes, to be brought into the 
nip WW ort of London, or atiy other Port or Haven of this King- 
ameWom of Exgland, or Principality of Wales, and to be Ex- 
a orted again by way of Compoſition; all other Merchants 
d ing his Majeſties Subjects ſhall be admitted into the 
pad Wane Compoſition, and not be excluded from any other 


vilege whatſoever granted to the Stranger by any pri- 
att Agreement or Compoſition, under the fame condition 
d with the ſame reſtriction as ſhall be made with the 
erchant Stranger. f 


ull ſhip and export any kind of Wines, which formerly 

re paid all the Duties of Tunnage inwards, ſhall have 
id and allowed unto them all the Duties of Tunnage 
aid inward, except to the Engliſhman 20 5. per Tun, and 
e Stranger 2 5 5. per Tun; upon due proof of the due Entry 
d Payment of 7 


* — 


thereof 


IV. Every Merchant as well Engliſh as Strangers, that 


Tunnage inwards and of the ſhipping 
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o Relief had by way of complaint) whether the Mer- 1 K 5. 


n the Debt created in Law, as he that hath a Tally * mbar ng 
hay do“. Rolls Abridg. 


* 4 
| thereof to be Exported to be made as above. | 
12Car.2:.32. V. If any Merchant, Denizen, or Stranger ſhall Expon 
14 Car,2-c.18, any Spaniſh or Foreign Mooll, he ſhall have liberty fo to q 
with this further condition, That ſuch Spaniſh or othe 
Foreign Woolls whatſoever be not Exported in any oe 
Ship or Veſſel whatſoever, with intent to be arrived EC 
yond = _ 5 of = n Ok ao. ay and Dom 
nion of Wales, than only in Engliſh Shipping, upon pa 
of 3 : 2 _ IT, FO 
VI. Every Merchant, as well Engliſh as Stranger, which 
ſhall ſhip or Export any Currans hich kirk were 
duly entred, and paid the Subſidy and Cuſtom inward, 
ſhall have allowed and repaid unto them reſpectively il 
the Cuſtom and Subſidy paid inwards for the ſame, excey 
x 5. 6 d. for every Hundred weight to the Engliſh, and 
1,5. 8 d. and one half penny for every Hundred weight 
to the Stranger, upon due proof of the due Entry, and 
payment of the Cuſtom and Subſidy thereof inwards, and 
of the ſhipping thereof to be Exported to be made as in 
the ſecond Article. - [ 
VII. It any Merchant having duly paid all Duties it 
wards for Foreign Goods, and in regard of bad ſales uli 
be enforced to keep the ſame, or any part thereof in hi 
hands, after the ſpace of a year ſhall be elapſed ; in this 
caſe he or any other Perſon is to be permitted to ſhip the 
ſame out for parts beyond the Seas, if they think fit, with 
out payment for any Subſidy for the ſame outwards, upon 
due proof that the ſame was duly entred, and Subſidy 
id inward. | 
VIII. Every Merchant bringing in any ſort of Wine 
into this Kingdom by way of Merchandize, and ſhall. 
make due Entries of the ſame in the Cuſtom-houſe, nu 0 
be allowed 12 per Cent. for Leakage. | 
IX. Every Hogſhead of Wine which ſhall be run out 
and not full ſeven inches, ſhall be accounted for ours, an vs 
the Merchant to pay no Subſidy for the ſame. | 
Bye ver. Cle And by ſome is conceived that no Freight ſhall be pai 
ſents Cole jun, for the ſame, but the Merchant may fling them up to tt 
* 27 Car. 2. Maſter for Freight, but that ſhould ſeem hard, for von c 
tat any fault in the Maſter, but the ſame may be in tis 
Casks, or in the ill ſtowing (the Maſter by cuſtom having 
no charge of the ſtowing of Wines, eſpecially French, I 
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he ſame belongs to certain Officers beyond Seas from 
whence they are imported) beſides the Goods, be they em- 
pry or full, take up Tunnage in his Ship, and ſhould all 
the Wines on ſhip-board have the ſame misfortune, ir 
the would ſeem hard; however, it is pity opinion in this 
te caſe ſhould amount to a laudable cuſtom. 89 63 

X, If any Wines ſhall prove corrupt and unmerchanta- 
ble, and fit for nothing but to diſtil into hot Waters, or 

to make Vinegar, then every Owner of ſuch Wines ſhall 

be abated in the Subſidy according to ſuch his damages in 
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lic thoſe Wines, by the diſcretion of the Collectors of the 
"Cuſtoms and one of the. Principal Officers. 

" XI. If any Tabacco or other Goods or Merchandize 

| rought into this Kingdom ſhall receive any damage by 
* ſalt water or other wiſe, ſo that the Owner thereof ſhall be 
mo ejudiced in the ſale of ſuch Goods, the principal Offt- 
> pcs of the Cuſtom-houſe, or any two of them, whereof 


he Collector for the time being to be one, ſhall have There is a 


power to chuſe two indifferent Merchants experienced in Book at the 
he values of ſuch Goods, who upon viſiting of ſuch 1 
oods, ſhall certiſie and declare upon their Corporal there is a ge- 
Daths firſt adminiſtred by the ſaid Officers, what damage neral value ſer 
uch Goods have received, and are leſſened in their true on all Goods, 
aue; and according to ſuch damage in relation to the —_—_ 
Rates ſer on them in the Book of Values, the Officers are there valued. 
omake a proportionable abatement unto the Merchant 
Owner of the Subſidy due for the ſame. | 
XII. All Merchants Strangers who according to the Nor can ſuch 
ates and values ſet in the general Book of Values and — . 
ates, and do pay double Sublidy for Lead, Tin, Woollen 3 2 
loth, ſhall alfo pay double Cuſtom for Native Manufa- before they 
fures of Mooll; and the ſaid Strangers are to pay for all have agreed 
ter Goods as well inwards as outwards, rated to pay 0s ons 
be Subſidy of Poundage, three pence in the pound, or wichſtandiog 
+01 mag Duty payable by Charta Mercatoria, beſides the Charta Merca- 
du y. | | forts. 
XIII. That the Merchants Trading into the Port of 
mon, have free liberty to lade and unlade their Goods g 
i any lawful Keys and places of ſhipping * and lading of * Vide lib. 3. 
oods between the Tower of London and London Bridge, *. 14 510 
nd between Sun · riſing and Sun- ſetting from the Tenth 
u of September to the Tenth day of March; and between 


che the 
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the hour of ſix of. the Clock in the Morning, and fix » 

the Clock in the Evening, from the Tenth day of Mal h 

to the Tenth of Seprember, giving notice thereof tothe te. © 

ſpective Officers appointed to attend the lading and unl;.M ©' 

ding of Goods; and ſuch Officer as ſhall upon dull '* 

calling to be preſent, he ſhall forfeit for every default 5 1M ' 

the one moiety to the King, the other to the Party ag l. 

grieved, he ſuing for the fame. : ra 

XIV. The Merchants of Turk, Ringſton upon Hull, andi be 

New-Caſtle upon Tyne, and the Members thereof, ſhall bel tb 

allowed free Cuſtom and Subſidy two of the Nor: i 

Clothes and Kerſies in ten to be ſhipped in thoſe Ports in pl 

the name of Double Wrappers, as formerly has been there bi 

allowed them. ; ſic 
XV. The Merchants of Exeter and other Weſtern par 

ſhall be allowed free of Subſidies one Perpetanae in Ten foi ® 

a Wrapper, and three Devons Dozens in Twenty for H ©? 

pers, the ſame to be ſhipped out of the Ports of Exc Ml ® 

. Plymouth, Dartmouth, Barnſtable, Lyme Regis, or the Mem ” 

bers thereof. | ec 

Me, That all XVI. All Merchants raxſponiag any ſort of olle f 

2 ſereral whether new or old Drapery, as alfo all Bayes and Cotton © 

bor by add of ſhall be allowed one in ten for a Wrapper free of Cuſton i ": 

Parliament, and Subſidy. | 3 | , ce 

bur purely his XVII. Every Merchant ſhall be allowed upon all other la 

8 - Goods and Merchandize appointed to pay to any the Sub N 

ung bog ſidy of Poundage according to the Rate in the Book ol "" 
and benignĩty Values, to be imported, 5 inthe Hundred of all the faic 

towardsthe Subſidies of Poundage ſo appointed to be paid. ar 

encourageig XVIII. The Officers who ſit above in the Cuſtom-houldil © 

zug Trade. of the Port of London, ſhall attend the ſervice of their ſe . © 

veral places from nine to twelve of the Forenoon, andꝗ 

one Officer, or one able Clerk, ſhall attend with the Boon 

in the Afternoon, during ſuch time as the Officers are ap © 

pointed to wait at the Waters fide, for the better decidinꝗ 

of all Controverſies that may happen concerning Mer p 

chants Warrants, all other the Officers of the Out- Port l 

ſhall attend every day in the Cuſtom-houſe of every rc 9 

ſpective Port for diſpatch of Merchants and Ships, be 

tween the hours of nine and twelve; and two and fou ?- 

in the Afternoon, | 0 
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XIX. Every Merchant making an Entry of Goods ei- 
ther inwards or outwards, ſhall be diſpatched in ſuch or- 
der as he cometh ; and if any Officer or his Clerk, ſhall 


either for favour or reward put any Merchant or his Ser- 


vant duly attending and making his Entries as aforeſaid, 
to draw any other Reward or Gratuity from him than is 
limited in the Act of Tunnage and Poundage, and the gene- 
ral Book of Values, if the Maſter Officer be found faulty 
herein, he ſhall upon complaint to the Chief Officers of 
the Cuſtom-houſe be ſtrictly admoniſhed of his Duty; but 
if the Clerk be found faulty therein, he ſhall upon com- 
plaint to the ſaid chief Officers be preſently diſcharged of 
his Service, and not permitted to fit any more in the Cu- 
ſtom-houſe. | 

XX. The Lord Mayor, Commonalty, and Citizens of 
the City of London, their Officers or Deputies for and 
touching Offices of Package, Scavage, Baleage or Portage of 
any Goods or Merchandize of Aliens, or their Sons born 


within this Kingdom or unfreemen, Imported or Export- 


ed into or out of the City of London or the Liberties or 
Ports thereof unto or from the parts beyond the Seas, for 
or concerning the receiving or taking of any Fee or Rates 
heretofore uſually taken, for or in reſpect of the ſaid Offi- 
ces, or any of them might and may receive and take the 
lane, any thing in the ACT of Tunnage and Poundage, 
or any other Act or thing to the contrary notwithſtand- 


ing. 

XXI. All ancient Duties heretofore lawfully taken by 
any City or Town Corporate, their Farmers, Deputies or 
Officers, under the name of Town-Cuſtom, or the like, 
for the maintenance of Bridges, Keys, Harbours, Wharfs, 


or the like, ſhall and may be received and enjoyed as for- 


merly, any thing in the faid AR, or any other Act to the 
contrary in any wiſe non obſtante. . | 
XXII. The Under-Searcher or other Officers of Graveſ- 
adhave power to viſit and ſearch any Ship outward bound, 
but ſhall not without juſt and reaſonable cauſe detain any 
Ship under colour of ſearching the Goods therein laden 
above three Tides after her arrival at Graveſend, under 
pain of loſs of their Office, and rendring damage to the 
Merchant and Owner of che Ship, and the Searcher or 
Olficer ofthe Cuſtom-houſe in any of the out- Ports having 

power 
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power to ſearch and viſit any Ship out ward bound, ſhall 
not without juſt and reaſonable cauſe detain fuch Ship 
under colour of ſearching the Goods therein laden, above 
one Tide after the ſaid Ship is fully laden and ready to 
ſet ſail, under pain of loſs of the Office of ſuch Offen- 
der, and rendring damage to the Merchant and Owner 
of the Ship. N e 

XXIII. All Timber in Balks which ſhall be of 8 inches 
ſquare and upwards, that ſhall he * 98 or brought from 
any part beyond the Seas into the Realmi of England, Do- 
minion of Males, Port and Town of Berwick, or any of 
them, ſhall be rated according to the meaſure of Timber, 
the foot ſquare 3 4. for the value thereof, and according 
to that rate ſhall pay for Subſidy 12 4. in the pound accor- 
ding to Poundage ; and all under 8 inches ſquare, and 
above 5 inches ſquare, ſhall pay for Subſidy according to 
the rates mentioned in the Book 'of Rates for middle 
Balks, and all of 5 inches ſquare or under ſhall pay ac- 
cording to the rate of ſmall Balks. 

XXIV. For avoiding of all oppreſſions by any the Offi- 
cers of the Cuſtoms in any Port of this Kingdom, in exact- 
ing unreaſonable Fees from the Merchant, by reaſon of any 
Entries or otherwiſe touching the ſhipping or unſhipping 
of any Goods, Wares or Merchandize, it is ordered, That 
no Officer, Clerk,or other,belonging to any Cuſtom-houſe 
whatſoever, ſhall exa&, require, or receive any other or 

reater Fees of any Merchant or other whatſoever, than 
dach as are or ſhall be eſtabliſhed by the Commons in 
Parliament aſſembled ; and if any Officer or other offend 
contrary to this Order, he ſhall forfeit his Office and 
Place, and be for ever after uncapable of any Office in 
the Cuſtom-houſe. 

XXV. All Fees appointed to be paid unto the Cuſtomer, 
Comptroller, Surveyor, or Surveyor General in the Port of 
London, for any Cocquets or Certificate outwards, ſhall 
be paid altogether in one ſumm, to that Officer from whom 
the Merchant is to have his Cocyuet or Certificate above 
in the Cuſtom-houſe ; and after the Merchant hath duly 
paid his Cuſtom and Subſidy, and other Duties above in 
the Cuſtom-houſe, as is appointed above by the Book of 
Rates, he is to be Maſter of and keephis own Cocquet or 


Certificate, until he ſhall ſhip out his Goods ſo entred, 
w hereas 
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hen as he is to deliver the ſame to the Head Searcher, or 
his Majeſties Under-Searcher in the Port of London or 
other- Ports, together with the Mark and Number of his 
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XXVI. The Officers of the Cuſtom · houſe for the time 
being, ſhall allow.and make unto all Perſons all ſuch Mo- 
nies as are, or ſhall be due unto them for the half Subſi- 
dy, and alſo the Algier Duty of Foreign Goods formerly 
exported now due and unpaid; - - +! ro | 4 
; The Duties and Sums of Money appointed to be paid 
by the Act of Tunnage and Poundage paſſed this Parlia- 
ment, and by the Book of Rates therein mentioned, and 
no other ſhall be paid to his Majeſties Officers during the 
continuance of the ſaid Act upon Goods imported and ex- 
ported, by Law, Statute, or Uſage to the contrary not- 
withſtanding. Nevertheleſs the duty of Prix age and Bur- 
krage, and the duty of 12 d. of every Chaldron of Sea- 
Coal exported from Newcaſtle upon Tyne to any other Port 
or Ports of this Realm ſhall be continued,  . 1 
XXVII. If any Merchant Denizen born ſhall happen to 27 Ed. 3. cp, 
have his Goods and Merthandize taken by Enemies or 13. 12 Car. 2. 
Pirates at Sea, or periſhed in any Ship or Ships, the Du. 4 
ties being either paid or agreed for, upon due proof there. | 
of, may ſhip out of the ſame Port the like quantity as 
ſhall amount unto the Cuſtom without paying of any 
L 
F the Importer ſha re 5 
10 per Cent. n . 
od XX VIII. Ships of War may be entred and ſearched for 14cai.c. 
in WI bibited and unaccuftomed Goods, and to bring them = 

hore to the King's Ware-houſes, and the Commiſſioners 
rHead-Officers may leave aboard Officers to look after 
dem, that none be unladen or imbezelled, on pain of 
brfeicure of 100 J. And if Goods are concealed on ſhip- 
dard after ſuch time as the Ship is cleared, to forfeit 


1c e . and then any with a Writ of Affiſtance out ofthe 
ly Court of Exchequer to go in the day-time to any place, 
in Nad enter and ſeize. x 


of Goods conveyed ſecretly into Ships, and carried away 
or chout paying che Subſidy and Duties, the Owners and 
d, MF Priecors forfeit the double value, except Coals, which 
e forfeit the double Cuſtom and Duty. 


K k XXIX. There 


Cuſtoms. Book Il, 
XXIX. there are allowances to be given Merchants for 
defective and damaged Goods of 5 per Cent. on all Goods 
imported, 'and 12 per Cent. on all Wines to be allowed 
upon Debentures; but if they ſhall ſhip out leſs than is in 
the Certificate, then the Goods therein mentioned, or the 
value thereof ſhall be forfeired, and the Owner or Mer. 
chant ſhall loſe the benefit of receiving back any of the 
Subſidy :: And Goods ſhipped out are not to be landed a- 
gain in England, on pain of forfeiture of thoſe Goods. 
All Goods coming out of, or carried into Scotland by 
Land, ſhall paſs through Berwick or Carliſle, and pay Cu- 
ſtom as others, on pain of forfeiture. | 
And although that by this Act there are many allowan- 
ces to be made, eſpecially Merchants-Denizens, yet the 
Parliament have ever been ſo careful as to bound the ſame, 
that is, it ſhall be ſuch who traffick in Ships; (which are 
indeed the Bulwark of this Iſle) and therefore if ſuch Mer. 
chandize ſhall be tranſported out in any Galley or Carack, 
they are obliged to pay all manner of Cuſtoms, and all 
manner of Subſidies, as any Alien ; but in regard that 
Herring and Fiſh are, and have been accounted one of the 
principal Commodities, and generally finds a vent or Mat- 
ket in thoſe Kingdoms and Countries that uſually imploy 
ſuch ſort of Veſſels, thoſe Commodities may be Tran 
ported in them as well as Ships from any Port or Harbou 
within this Realm, without paying any Subſidy or Poun 
dape for the ſame ; but then ſuch Fiſh muſt be taken by 
the Natives of the Kingdom, and tranſported by them 
otherwiſe to pay as Aliens. = 
And whereas all manner of Weller Clothes, as wel 
white as coloured, unrowled, unbarbed, and unſhorn, and 
not fully dreſſed, are prohibited by Law to be tranſport 
per Letters ed © His Majeſty was graciouſly pleaſed to grant * unte 
patents bear- Frances Counteſs of Portland, as well for her Alliance i 
ing Date Blood, as alſo for the many Croſſes and Calamities which 
24 of Feb. ſhe hath ſuffered by the loſs and death of her neareſt Re 
27 Care 2 lations in his Majeſty and his Royal Fathers Service, fu 
wer for one and thirty years, to licence the Trani 
porting of ſuch Goods, non obſtante ſuch prohibitory Laws 
the which is now put in Execution by Agreement, an 
Compoſition with her Deputies at the Cuſtom-houſe. 
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CHAE NS: <> 


. of the Right of Paſſage , of impoſing on the 
a | Perſons and Goods of Strangers foz paſſage 
though the Seas. wh 


u- f the Right of barmleſs Utility] Goods and Merchandize, 
excepted tacitly in the primitive IV. If Paſſage admitted, whether 
dominion of things. | | Tribute or Toll may be impoſed. © 

an- Il. Where Paſſage ought to be open, V. Where Impoſition may lawfully be 

the and where the ſame might be im-| laid, and for what cauſes ; and of 
ne, plicitly provided far in the firſt the Kings Prerogative in that 


inflitution of Property, and under | Point. | 
are BY what Cantions. | VI. Whether lawful to fo in others 
0 Il. Of the ſame right in reference tol Country, and to build for a ſeaſon. 
ICK, | 


| all Hine in the foregoing three Chapters obſerved 


that ſomewhat of Cuſtoms and Impoſitions laid de facto 
the within the Realm, and that by Acts of Parliament, or 
lar-· ¶ the conſent of the three Eſtates, it may not ſeem amiſs to 
do inquire what Impoſition the King of his Prerogative may 


impoſe on Strangers and their Goods paſſing through his 
Territories and Seas; andin that to inquire of the ſame 
n reference to Perſons and Goods. | 
Beſides the right of neceſſity which ſeems to be except- 
din the firſt Inſtitution of Dominion, there is another 
Relique of old Communion, namely, the Right of harm- 
&6 Utility: For why ſhould not one ( ſaith Cicero) when G ,, offc.r 
pithout bis own detriment he may communicate to another - 25 


port thoſe things that are profitable to the Receiver, and to the 

untq ver nor chargeable. Therefore Seneca faith , It cannot  _. 
e i caled a b to gie leave to another to light bis Fire by Sen. de Benef. 
hich: We read in Plutarch, it is not lawful to ſpoil our 4 Y. 7. 

t RefWituals when we have more than enough, nor to ſtop, | 
„fuer hide a Fountain when we have drunk our fill; nor to 

rauf dolih the Way-marks either by Sea or Land which have 

auen uſeful to us: So a River as a River is proper to that 


Fince, or that Lord, or that People within whoſe Domi- 

on or Royalty it runs, and they may make a Mill on it, faden h. 

nleſs it be common as a * ) and may take * de rer. diuiſ 
K K 2 , 
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Fiſh the River yields, but the ſame River as a running wa. of 
ter remained common as to drinking or drawing of it, 4 
notwithſtanding as to the Fiſhing, and the like, it may “ 
be peculiar. 1 
II. Again, Lands, Rivers, nay, if any part of the Sea be ” 
come into the Dominion or Property of any People; it et 
ought to be open to thoſe that have need of paſſage for juſt I '* 
Bald. 3. con. Cauſes, namely, being expelled by force out of their own i '* 
293 · Countrey they ſeek void places, or becauſe they deſire lf 
Commerce with remote Nations: The reaſon here is the M © 
* [ib.1, ea i. ſame which hath been mentioned * elſewhere, becauſe Ml ”7 
TS 3 & 4. Dominion might be introduced with a reception of ſuch ji 
pr ln uſe which profits theſe, and hurts not thoſe; and there- MW ” 
. rozamw inno- fore the Authors of Dominion are to be ſuppoſed willing di 
cuum, cijus rather to have it ſo, than that ſuch a reſtriction which ne 
— . perhaps in the end may deſtroy Society : However thb © 
OE hath its quantum; for though harmleſs paſſage may be ex- 
e cepted in the firſt Inſtitution of Dominion, yet that is to 
be underſtood when leave is granted: And though fearo 
the multitude which is to paſs, cannot take away that 
m_ chre, prince his Right through whoſe Territories or Seas they 
s, That Cy. . j 23 
mon going to O; yet it follows as naturally that in the Inſtitution 0 
aid che Lace- ſuch liberty that Prince or People may provide, and it 
demonians, led they have any probable or any reaſonable cauſe, interdid 
bis m) tho their paſſage till Security or Hoſtages are pledged for thei 
rough Corinth : . r 
being repre- peaceable paſſage, nay, without declaring their reaſon ma 
hended by che interdict them abſolutely any manner of paſſage, if ther: 
Corinthians for be any other way to paſs in ſafety ; and therefore at thi 
ror skin day by the Laws of England *, the King may interdi&an 
leave of the . . 
| Ciry: Vam C Nation or People whatſoever to paſs through his Se: 
gui fores alie - without leave firſt obtained to that purpoſe, and may vi 
ns pulſat, u fit all Ships, be they of War or of Traffick that ih: 
. occur or be in the ſame. 
ac vos, inquit, Cleoneorum & Magarenſium fores non pulſaſtis ſed per fregiſt is, cenſentes om 
patere debere plus valentibus. However paſſage is aud muſt be requeſted z but in licu 
that, the ſtriking of the Flag, and low ring the Top-Sail is in token of that Right due © 
his Majeſty in the Britiſh Seas, * Vide lib. 1. cap. 4. Vide Mr. Selden Mare Clauſun. 


III. Nor is paſſage only due to Perſons, but to Mercha 
T That is, by dize alſo; for no Man hath Right f wilfully to obſtrud 
e a ta the way of Commerce to any Nation with any other that 
the Laws of TEMOte, becauſe the — of Trade is for the inter 


Nations and thoſe of Countries may. 
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of humane Society, and is not diſcommodious to any one, N 
and to that purpoſe Philo ſpeaks: On the Sea all Ships of Philoin Legat 
hurden ſafely paſs according to that Right of Commerce which C Hm. 

s between all Nations ariſing from the deſire of natural Society, 

while they ſupply one another mutually with what the one want- Quomody autem 
«th, and the other can ſpare ; for exvy hath never invaded ei-ſatis digne quis 
ther the whole World, or the greater parts thereof. And Pla- pcs. f acili- 
tarch ſpeaking thus of the Tea : This Element hath made our "ain 
life ſociable and perfect, that otherwiſe would be wild and with nobis datam ? 
out correſpondence; it ſupplies our wants with mutual aids, and Ne enim itine- 
by exchange of things needful, it procures fellowſhip. and friend- © 2 1b 
a And the Wiſdom of God is highly to be admired, un , 
who hath not granted all things to every Land, but hath alivs commean- 
diſtributed his Gifts co ſeveral Countries, that Men having fib adferret, 
need of one another, might maintain Society for their OR 2 
common good ; therefore hath he endowed Man with 3 
Knowledge and Underſtanding to invent and build Ships, rum diſpoſuit 
to govern and guide them by thoſe Lamps of Heaven and Deu, ad mun- 
other Inſtruments of his Divine Wiſdom, enabling there- ©" !4nquam 


by the Merchant to convey to all what any place affords: 3 


according to that of the Poet, babitantes cre- 
| . ; bro 7 invicem 

What Nature any Land denied Wer. 
By Navigation is ſupplied. © — 3 


| Communicans 
viciſim, commode acciperet res apud illum abundantes ; ac fic exiguam tenens terre partem, 
ita tanquam ſi teneret univerſam, frueretur eis que orbis ſunt bonis. Licet it aq; tunc tanquam 
in communi menſa convivarum unicuiqʒ ea que ſibi opp»ſita dare alteri longias accumbent i, 4c 
antra quæ apud ipſum ſunt accipere manu tantum extents. 


But as the Sea is free and open for Traders, yet never- 
theleſs the Paſſengers are ſubject to ſuch Reſtrictions, 
Laws, and Ordinances as thoſe Sovereign Princes ſhall 
make of force in thoſe places where they have an acceſſi- 
on of Property or- Soverai = 4 bf 0 

IV. But admitting that ſuch free Paſſage may be grant- 
ed, as above, whether Tribute may be impoſed by him 
that rules the Land, upon Merchandize paſſing by Land 
or by River, or by part of the Sea, which may be called 
an Acceſſion of the Land, (that is, the place through which 
they paſs, is as mech under the abſolute Juriſdiction of 
the Prince, as the very Land it ſelf ) certainly whatſoever 
Burdens haye no relation to the Merchandize, no equity 

K K 3 ſuffers 
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Vide Strabo, ſuffers the ſame to be impoſed on the ſame; neither can 
lib. 8. & lib. Poll-money put on the Inhabitants to ſuſtain the charge 
16. of the Common-wealth, be exacted of Paſſengers. 

V. Nevertheleſs, if either to ſecure the Paſſengers Goods 
and Veſſels from Pirates and others, or for-the erecting 
of Beacons, Light-houſes, and other Sea-marks, and ſuch 
413 H 4 fol. like, * there indeed ſome compenſation may be laid upon 
14. the Commodities or Ships paſſing through, ſe that the 
meaſure of the cauſe be not exceeded; or as my Lord Coke 
15. « 61 obſerves in the caſe of the Halage-money, f it be reaſona- 
+ Lib. 5. fe - f 
63. Cale of ble; for upon that depends the juſtneſs of Tributes and 
rhe Chamber - Toll: And upon thoſe reaſons the Venetian in the Adria. 
lainof pier tel, the King of Denmark in the Baltick Sea does demand 
of the Venen- the ſame; and the King of England may do the like in the 
an Lawyers Chambers of his Empire, and that by his Prerogative; for 
at the end of the ſame is not ſo much compulſory to any to pay, but to 
2 them that will take benefit of ſuch accommodation. 
Hare can. Jes Comons pzaiont que lon le Roy ſes P2ogenitoz 
do long temps haut eſtre Seigneur de Per, & oze eſt ve- 
nus que le Koy Seigneur des Coſts de ambideux partes 
del Per, & par ceo pꝛaiont le Roy de impoſer un impoſition 
ſur Eftrangers paſlant purmy la Mer. 
Peres. lib. r. de Strabo relates, That the Corinthians even from the molt 
Juve Fiſt, ancient of times received Tribute of the Commodities 
ca. i. num. aa. which to avoid the compaſſing of Malta, were carried b 
Land from Sea to Sea. So the Romans received a price fo 
the paſſage of the Ryne. But this Right of impoſing o 
Ships and Goods paſſing through ſome Territories, is found 
. cruel, eſpecially when they muſt paſs through the Teri 
tories of a powerful and fierce People, then it is heavy tc 
the Merchant to compound, for it's often done on hat- 
and grie vous terms. | 8 
VI. Again, to ſtay ſome time for health ſake, or fo 
any other juſt cauſe, ought alſo to be permitted to Paſſen 
gers, for this too is among the innoxious utility; wherefort 
* Servius ad Iloneus in Virgil*, when the Trojans were prohibited te 
eum lac. . {tay on the ſhore of Africk, is bold to invoke the God 
as Judges: and the complaint of the Megaren/es againſt tt 
+ Plutarch Pe- Athenians, who drave them from their Havens | 
rice. , gainſt common Right, was approved by the Greeks ; ſo tha 
ae the Lacedemonians eſteemed no cauſe to create a War mo! 
juſt : Hence it is, that at this day it is held by all Lavye 
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That it is lawful ( either in caſes of Wreck, or any other 
exigency upon ſuch landing ) for Paſſengers to build a 
Cottage or Hut on the ſhore to ſhelter them for a ſeaſon, 
though we grant the ſhore to be poſleſs'd by the Inhabi- Occupentis 
tants : Ts true, Pomponius does think there ought to be enimeſtp;ſeſſo 
the Prztor's Decree ; but certainly that extends only to l, unde c- 
thoſe Paſſengers that, being expulſed their own Conn. rae os 
tries, deſire perpetual habitation, and a ſubjection to the 8 
Government of the place where they deſire to dwell. probibeant. 
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The End of the Second Book. 
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. at this Right or Dominion was | what operation it hath. 

mt Lam univerſal,” > * XI, Of Freedom in Cities and Cor: 


VI. Of Bondage or Slavery, where | © porgtions in reference to Mer- 
N * by the Chriſtians and| 45 N Foreigners, 


IN the primitive ſtate of Nature, no Men were Ser- L.libert $.1.D. 
« | vants; yet it is not repugnant to natural Juſtice, 4e fat boni. 
that by the Fact of Man, that is, by Covenant or an ſervi lier 

Tranſgreſſion, Servitude ſhould come in; therefore Servi- honines capti- 
tude is brought in by the Laws of Nations. vitate de jure 

II. Hence it is, That thoſe that will yield up their per- kentimm. Sre- 
ſons, or - promiſe Servitude, are accounted Slaves; ſolike- MEAS 
viſe all that are talen in Publick War, and brought within tintetm 8. 
the Guards of their Conquerors; nor is tranſgreſſion ne- 173. Poflim. 
ceſſary, but the Lot of all is equal after the War is begun, 5. 1.D. de 
eren thoſe whoſe ill fortune ſubjected them to be depre- 8 1 8088 
hended within the Enemies bounds; nor are they Servants 


only themſelves, but all their Poſterity for ever. 

III. The Priviledges of this Right or Dominion are inſi- 

nite; ſince there & uo ſuffering which may not be impoſed on 7 
bominum. Apud omnes peræqʒ gemer, air Caius, Animad verter dominis in 

ule neciſq; poteftatem fuiſſe, Co. Inflit, ful. 116, b. J. 1. D. 27 ſunt Jak. "nw 


— 
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fuch, nor work which may not every way be extorted from them: 
So that even the Cruelty of Maſters became * unpu- 
niſhed, till the Municipial Laws of Countries ſet bound; 
to their rigour and yourey r 
Nor are the Perſons become theirs only that have the 
power of them, but alſo all that they have; for ſuch un- 
PERL happy Perſons can have nothing of their own. | 

Leg. Cornel ff. Hence it was, That that excellent Law in favour o 
* 2 1 by the . called Lex Cornelia, 
"644% Which was when a Captive, intra præſidia baſtium, dy ed in 
. his Captivity; if he had made a Will, before 5 being 
taken Captive, yet ſuch a Captive ſhould in favour of ſuc 
Will, and for the upholding of the fame, be feigned tc 
be dead, and in puncto temporis, immediately before ſuc 
his being taken Captive ; and ſo by that Legal Fiction of 
In jure Pefili- death, his Will became firm and valid, as if he had reall 
mini Leg. retor. dyed without ever being taken by the Enemy. So likewiſe 
& a one had been made a Slave; yet if he had returned out 
Ear & C 4 b. Of his Captivity, that for the preſervation of his Right 
quibus mod. jus and Propriety, he was feigned as if he had never been ab 
patr, folvit, ſent, and was immediately redintegrated into his priſtine 

| ſtate and condition, 3 5 
- IV. Now all theſe Privileges and Immunities were in 
_— teſen* troduced by the Laws of Nations, for no other reaſon, bull w 
began ab bomj. that their Captors, tempted. by ſo many Immunities Wl fl 


ne, & pro vita might willingly abftain from that: cruel rigaur of flaying the iy 
introducta eft Priſoner. 3 o * 
a xg Hence it is, That the Captors Dominion is extended ti C. 
bas, dirs the Children; for ſhould, ſuch »/e ; rbeir bigheſt Right, u dhe 
nature, quare Would not be born; but Children that are born before thaſi m 
2 ab homine calamity, and were never taken Priſoners, are freed from 
ſablata ſemper that unhappy ſtate. rf) | * 
redire gliſcit, ut Ti 
ſaciat amne quo libertate naturali privatur, cap. 42- by 
V. Though this Dominion or Right was generally ac -n 
quired in moſt Nations, yet was not the ſame an uni vn but 
Law; for amongſt the Fews, refuge was granted to Ser bet 
vants who fell into that calamity by no fault of their ow ** 
And the ſtate of Cbriſtendom at this day is apparent, Tha | 
Prifoners taken in War do not become perfect Slaves, co. 
of old, but only remain in the cuſtody of the Captor, ti th: 
| Ranſoms are paid, Whoſe valuations are generally 1 ba Tr 
? ea a 
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pleaſure of the Conqueror; yet Perſons of Eminent Qua- 8 
lity, as Generals, and the like, ſuch Perſons, * if taken by 'Artic.of war 
common Soldier, yet he has no advantage by the ſame ; u 173. 
for ſuch a Captive is become Priſoner immediatel tothat 75 Mis Maje- 
Prince or State under whom the Captor ſerved: But if it flies Forccs, 
bethe lot of an inferior Soldier to become a Priſoner — 125 ra 
War, he is then become abſolutely the Captors to diſpoſe | 
of ; but he wanting thoſe Neceſſaries in the Field for him- Barr. in I aan. 
ſelf, which he ought to provide for his Priſoner, common- & ſerv. P. de 
Trek parry = po 10 ne nee} 
o be di | : 

no . he ſerves. a oy 1 kw 
VI Slavery in Chriſtendom is now be > | 
in theſe latter Ages the minds of — — kg 
i; it were univerſally agreed to eſteem the words Slave 
Bondman, or V. illain, barbarous, and not to be uſed 1 . | | 
that ſuch as are taken in War berween Chriſtian Princes | 
ſhould not become Servants, wor be ſold, or forced to wor 4 Ia the Wan of 
o otherwiſe ſubjetted to ſuch ſervile things, but remain Gil the French 
an exchange of Priſoners happen, or a Ranſom paid, as ddr = , 
afore: Nay, the very Turks and Mahometans at this day 2 Horſeman 4 
generally obſerve this among themſelves, not to m "4 928 | 
Slaves of thoſe of the Mabomet an Religion thoughtake 4 ary 
War ; and that which is moſt to be admired. a Chriſtian —— — 
fallen into that miſerable ſtate, renouncing his Reli — Vide Marian 
and becoming a Mabometan, immediately upon his Cir- = Bf. 6 8hs 
cumciſion obtains his Freedom with a Recompence. The — 
Cruelty of thoſe Infidels to thoſe unhappy Perſons, t ogy ws 2 
ther with the reward of renouncing, hath given a diſmiſt Alte 
many a brave Perſon to become Renegado; the which be. — — 
ing conſidered by the Parliament of Englend they mad r 
f proviſion for ſuch miſerable Perſons — ep tid the 2 £ 
7 and Mooriſh Pirates. with thoſe of | 

167:, Quam non ſit ar dus virtus ſervit 8 England, 
_— to embrace Death to avoid — — eee or Gp har deſt 
_ a, 467 J 1 graciouſly pleaſed to conſider the ſtare of — 22 - 
— of that Aar. F * * * of the Friy Council, for the 


VII. Though Slaveryand | 
continued in moſt — of Chriſt « * pw — — 
2 for the Perſon of Man, be he More or other * * 
rover is not maintainable by the Laws of England; = 

3 EH there 


the Canaries, 
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there may be a Servitude which may amount to a labou My; 
© The Engliſh or ſuffering equal to that of Captives, the which may be x, 
— a; juſtifiable; for Men either through poverty, and the * like, M pa 
"be Cancri, may oblige themſelves by Contract for maintenance to x Fre 
do here ſup- Servitude that's perpetual, 5. e. for life, and fo for years; EN 
port this unna-· but at this day there is no Contract of the Anceſtor can obi 
_ Cuſtom: lige his Poſterity to an hereditary ſervice ; nor can ſucha;Ml 
o like wiſe at | — 4 
Virginia, and accept thoſe Servants, exerciſe the ancient Right or Do- ¶ bei 
ocher Planta- minion over them, no nor ſo much as to uſe an extraor. 


tions. dinary rigour, without ſubjecting themſelves to the Lay, to 


If an Eye ora Tooth had been ſtruck out injuriouſſy, by the te 
Exod. 21. 26, Hebrew Law Freedom was immediately due; and by the in 
29: Greeks, if Servants had been ill treated, it was lawful for 
them to demand # ſale of themſelves to others. At Rome the ter 
Statues became Sanctuaries for Servants to implore the he pr 
of the Governours againſt rigour, hunger, or any other He 
intolerable injury ee their Maſters; and even in wi 
Vide the ye London at this day in Servitude ( amongſt the many cauſe, Cu 
8 pag as not Inrollment of the Indentures, not inſtructing in the . 
vided the like Art, want of Neceſlaries, infra ætatem 14, 8c. ) Cruelty, up- 


remedy in o- Hunger, Rigour, immoderate Correction, and the like, i; 


ther places. are cauſes ſufficient on a Aonſtrance or Petition to the lin 
Lord Mayor and Aldermen to diſſolve the Contract yi 

though under Hand and Seal, and to decree all or partolfil pu 

the Dowry, or ſome given (if any) to the Servant; and B. 

if cruelty hath been in the caſe, to expoſe the Maſter to he: 

anſwer damage to the party Servant. | 

VIII. Ulpianus obſerves after, That by the Laws of N 


tions Servitude came in, then followed the benefit of MM nj 
Deut. 15, 13. numiſſion. By the Hebrew Law, after the expiration oi Ga 
The Ruſſians the time agreed on, the Servant was to be manumitted ii for 
having ſeized and that not without Gifts, like Londons Freedom; b 
on ”= Coun the Cuſtom of which the Maſter is always at the charge ol Ki 
and made ic Cloathing, and diſcharging the Chamberlains Fees. BY by 
their own by the Roman Law, every Son was in ſuch ſubjeRion to big (4; 
Conqueſt, Father, that before he could be releaſed of this SubjeRtion WM til 
2 and made Free, he ſhould by an imaginary ſale be ſold ao 
: fo highly, chat three times by his natural Father to another Man, wha Fre 
thereupon they called themſelves by a new name, Slave, which is in their Language Gl: , 
tiaus; but in after time, (that warmer Climate having thawed their Northern hardneſ bel 

- and not ripened their Wirs ) when they were conquered, the Italians in detiſionc 
them (being then their Bond-men) Slaves, Sir Walter Rawleigh, lib. 2. cap. 17. $ +8 8 


Wa! 
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our was called by the Lawyers Pater Fiduciarius, that is, a 

be rather in Truſt, and then be bought again by his natural 

ike, WM Father, and ſo manumiſſed by him, and then he became 
to2Weree: This Form of ſetting Free was by them called 

ars; ¶ Emancipatio, Friedom. 

ob-W That Roman Darling was to be obtained three ways: Vide leg. 12. 
has 1. By Birth, * both, or at leaſt one of their Parents 7 d. Sigoniue 


Do- being Free, and ſuch were called Cives Originariz. | ee 
a0r- 2. By Gift and Cooptation, when the Freedom was be- jis. J. tit de n- 


au. ſtowed on any Stranger or Nation, and then they were gen. Vid. Franc; 
' the termed Ci vitati Donati: And ſo we read, that Cæſar took Sils in Catilm. 
the in whole Nations into the Freedom. | e 
fo Laſtly, By Manumiſfon, which was thus: When as the 
the Servant was preſented by his Maſter before the Conſul or 
nel Pretor, the Maſter laying his hand upon his Servants 
ther Head, uſed this form of words, Hunc liberum eſſe volo; and 
with that turning his Servant round, and giving him a 
Cuff on the Ear, he did emittere ſer um & manu: The Præ- Grdwm An- 
w laying then a certain Wand or Rod, called Vindida, 4. Nen. 4. 
upon the Servants head, replied in this manner, Dico eum 34 
lberum eſſe more Queritum, then the Lictor or Serjeant ta- 
ling the Wand, did ſtrike the Servant on the head, and 
with his hand ſtruck him on the face, and gave him a 
puſh on the back; and after this he was Regiſtred for a 
free man. This being performed, the Servant having his 
head ſhaven purpoſely at that time, received a Cap as a 
Token of Liberty, | | 

Tertullian obſerves, that at this time of their Manu- Tertullian. de 
miſſion, the Servants received from their Maſters a white . Carn. 
erg a Gold Ring, and a new Name added to their 
ormer. a 

By the Laws of England every Subject born within the 
Kings Dominions, is a Freeman of this Realm, as appears 
by the Grand Charter, cap. 14. yea, though he be a Bond- Magna Charte 
fave to a Subject: + But a Stranger born is no Freeman, ©. 14. 
till the King have made him a Denizen, in whoſe power Nis wide $6 
* without the help of any other, one may be made je 5. 9. 
ree. 

To be a Freeman of the Realm, the place of Birib, is 
held more conſiderable than the Quality of the Perſon; 


jet by the Opinion of Huſſey Chief Juſtice, and in Calvins R 3. fol. 4. 
Caſe of the Po Nati, itis held for Law, That if a OOPS 


| 
| 
| 
| 
| 


| 
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fadors of this Realm have Children born in France; or elſe. 
where, the Father and Mother being natural born Sub. 
jects, the Children are Free of the Realm of England: Bu 
if either the Father or the Mother of ſuch Children were 
an Alien, then are not thoſe Children Free. 

But the Law is conceived to be otherwiſe at this day, 
The Statute de Natis ultra mare, 25 E. 3. cap. declares 
Baca Caſe, the Iſſue born of an Engliſh Man upon an Eugli Woman, 
1 Cor. fol. 437. ſhall be a Denizen; for upon the conſtruction of this Sta. 
3 tute it has been adjudged more than once, That if an 
purchy. Engliſh Man marry a Foreigner, and has Iſſue by her bor 

Re: beyond Seas, the Iſſue is a Natural born Subject. 

I 1 by the Romans, called Capitis dini. 

nutio, was threefold, Maxima, Media, and Minima; the 

leaſt degree was, when the Cenſors pulled a Man from 2 

higher Tribe down to a lower, and leſs Honourable ; ot 

when by any Cenſure they diſabled a Man from ſuffraging 

or giving his. Voice in the publick Aſſemblies ; ſuch 2 

were thus in the laſt manner puniſhed, were termed «#r4- 

rii, and in ærarios veluti, quia omnia alia jura Civium Roma- 

5 norum præter quam tributi & æris conferendi amiſerunt. Gelliu 

A.Gellixs No8. relates, That P. Scipio Naſica and M. Pompilius, being 

Artie. l. 3 c. 13. Cenſors, taking a view of the Roman Knights, obſerved 

one of them to be mounted on a lean ſtarvling Horſe, 

himſelf being exceeding fat; whereupon t emanded 

the reaſon, why his Horſe was ſo lean, himſelf being ſo 

fat? His anſwer was, Quoniam ego, inquit, me curo; equun 
verd ſervius. | 


Firſt granted By the Ancient Laws of England,and by the Great Char- 


17 Joh. Reg. ter, no Freeman ſhall be taken or impriſoned, but by the 

revived 9H:3. lawful Judgment of his Peers (thatis, by Jury, Peers for 
nd fince con- A YJurz 

emed above Peers, ordinary Juries for others who are their Peers) or 

thirty times. by the Lawof the Land; which is always underſtood by 

due proceſs of the Law, and not the Law of the Land ge- 

nerally; for otherwiſe that would comprehend Bond- men, 

(whom we call Villains) who are excluded by the word 

Liber; for ſuch Bond- men might be impriſoned at the 

pleaſure of his Lord, but a Freeman neither could nor can, 

without a juſt cauſe; nor does the Privilege extend to 

private Actions, or Suits between Subject and Subject, 

but even between the Soveraign and the Subject. Hence 

itis, that if a Peer of the Realm be Arraigned at the * 


* 
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of the King for a Murder. he ſhall be tryed by his * Peers, The Lord 
that is, by the Nobles. But if he be appealed of Murder 3e and 
pon the proſecution of a Subject, his Tryal ſhall be by Cage fer. 

n ordinary Jury of twelve Freeholders ; and as the Grand ſuppoſed Murs 

Charter did, and does protect the. Perſons of Freemen, der of one fia. 

ſo likewiſe their Free- hold: For by the ſame Charter it is tines, 15 Cars 

declared, That the King, or his Miniſters,ſhall out no Man — «ing af 

of his Free-hold without reaſonable Judgment; and fo it Bre. title, 

wasrul'd upon a Petition in Parliament, ſetting forth, that Tryals. 

2 Writ the Privy Seal, went to the Guardian of the 

Great Seal, to cauſe Lands to be ſeized into the King's 

Hands, and that thereupon a Writ iſſued forth to the _ 

Eſcheater, to ſeize againſt the form of the Great Charter; 3 Ed. 3. Rot, 

upon debate of which, the Party had Judgment to be re- u. 3. 

ſfored : The greateſt and moſt Explanatory Act, which | 
ſucceeded in point of Confirmation, was that of Edward 

the Third, the words are, That no Pan, of what Eſtate 2g E.3.cad.3; 

u condition ſoever he be, ſhall be put out of the Lands 

and Tenements, no2 taken, oz impziſoned, no2 diſin- | | 
herited, noz put to death, without he be bought to an- | 
ſwer by due pꝛocels of the Law; that is, by the Common | 
Law, | 

2. Diminutio media, was an Exilement out of the City, 
without the loſs of ones Freedom; the words of the Judg- 
ment or Sentence were, Tibi aquæ & igni interdico. 

3. Diminutio maxima, was the loſs both of the City and 
the Freedom, and by his Judgment or Sentence was ob- 
iged and limited to one peculiar Country, all other pla- 
& in general being forbidden him. | 

There was a fourth kind of Baniſhment, Disfranchiſing, 
called Relegatioz which was the Exilement only for a ſea- 
ſon, as that of Ovid's, a 


Adde quod edictum quamvi immite minaupue, yd de Ei. 
Attamen in pena nomine lene fuit : lib. 2. 
Quippe relegatus, non exul dicor in illo, 


The Laws of England in this matter have ſome reſem- 
dance with thoſe of the Raman; for Bratton obſerves 
four DiſtinRions. - 


5 N Specials, 


tk N 
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bt a — „ 1. TR | wa eſt, interdictio tals renin, Civitaiy 
by & 2. . ; apa hows Bee, & aliquands eft, 
on inthe 3. Temporaria, pro duobus; tri uatu ; 

f — * he: Rar ain = ts jon 27s 10 N W 
Ont 4. Perpetua, pro termino vitæ; & exilium eſt ali 
—— ex arbitrio Frineipu, feut in exiliando Duces Font 26 
chere againſt Norfolciz, per Regem Richardum Secundum, & aliquany 
any Giezen | per Tudicium Terre, ut fit in caſu Piers de Gaviſton, & etiam 
* mr in caſu Hugonis de le Spencer Funioru, qui ambo fuerunt eri. 
Zenta diſho- Ir ger Jadieium in Parliamento. So likewiſe was that of 
nour. the Baniſhment of the Earl of Clarendon, who dyed be- 
* 17Car-2:c.2+ yond Sea c ; | E * | 

X. Abjuratiom was alſo a Legal Exile, by the judgment 
Mr. Seldenob- of the Common Law, as alſo by the ey png — 
ſerves, Thati® the Statute of Weſt. r 5. he that Raviſhes 3 
pd ir, Ward, and cannot render the Ward unmarried, or the 
and of other value of his Marriage, muſt abjure the Realm; and this is 
„Kings, bothbe- a general Exile. And by the Statute made 3 1 Ed. x. But- 
fore and atter chers are to be abjured the Town, if they offend the fourth 


him, that if a time, in ſelling meazled Fleſh; and this is a /pecial Baniſh- 


ny man Accu- 

ſed of a Capi- ment. 8 
tal crime done 1 1 Eats a n nl 

at Sea, being publickly called Five times by the Voice of the Cryer, after ſo many ſe- 
veraldays aſſigned, did not make his appearance in the Court of Admiralty, he was 
banifhed out of England; & de mere appurtenant an Roy d Angleterre; for years cl 
more or leſs, according to his offence, Mar. Clauſ. fol. 12. g 


A Man Exil'd does forfeit theſe things. | 
1. He loſeth thereby the Freedom and Liberty of the 
Nation out of which he is Exiled. 1 | 
2. He forfeits his Freedom inthe Burrough or City where 
he was free; for he which forfeits the Freedom of the 


2 e TEES 


A. 
(— 


whole Realm, forfeits his Freedom in every part. 7 

24 E. . 3- The Law accounts him as one dead; for his Heir 1 
Bulftrod, 3, may enter, and ſo may his Wife enter into her own Lands, e 
part. fol. 188. and may ſue an Action as a Feme ſole. 1 
1 He ſhall forfeit thoſe Lands which he ſhall purchaſe N 
Fin pt. 2. in the Realm, during his Baniſhment z for be during his Pa- Nes: 
niſhment is as much diſabled to purchaſe as an Alien; for ſc. 

fet alienigena by his Baniſhment, and he is obſerved to be t 

in a worſe condition than an Alien ; for he is marked with F 1 


indignatio Principu. Tis true, he cannot forfeit r 
8 Tide 


Book III. Df. Freedom, Bondage, Slavery; Kc. „ £I6x; 


Title of Honour, or - Knighthood, nor the Lands he'had * Titles Mage 

before Exile, unleſs there be ſpecial, Sentence or Judgment, Ne 

a5 that of the Spencers . 50, 51. 
If che Father be in Exile, this hinders not che Rendern 


of the Son, fot᷑ the ſame is not a thin e for 


hould it be ſo, then the Baniſnment of the Father would 

make a Forfeiture of the Freedom; but the Som has this 

Freedom by his own Birth, as a purchaſe, and not by the 

death of his Father by deſcent :. Like the Cafe where 

J. S. hath many Children, and then he confeſſeth himſelf 

2 Villain to J. D. in Court of Record; yet his Children 

formerly born are —— and no Villains; the reaſon 

is, becauſe they were free by their on Births; but the 

Inheritance is inthralled, bas it is r come 00 the 

Heir by deſcent. Bd | 
XI. A Freeman of a Cuy or e may be made 55 

divers ways, as my Lord Coke cblerves, = 8K Ss 186. 
1. By Service. nn nes dodgy: of- 
2. By Birth, by beingtha Son * a Frev-miati. | . 

3. By Purchaſe or Redemption. | 
"6 Briſtol by Marriage. | 

dir Jobs Davies in his Iriſh Was obſeries he tune n 

for Law. St. Paul was born at Tarſws in Cicilia, which was 

under the obedience of the Romans, by virtue of which he 

challenged the privilege of a Roman Citizen; but it was 

xccounted no more than a National Freedom; like that of 

calvin, who claimed the general Freedom of an Exgliſß- 

nan, being born in Scotland, but, under the obedience: of 

itz King of England; but that challenge made not St. Paul 

free of = private Cuſtoms, Privileges, and Franchiſes of: 

lune, no more than Calvin's Birth made him a free CR 

a London, to the particular Cuſto.ns of that City. 1 
The, King, by his Letgers Patents, cannot male one a King Abs 

tee · man o Londes, yet he mi) Wen N him a the 34 granc- 


free-man of his Kingdom. > He) ed ro John 
7 been Falcount de © 
lacs, an Apothecary of the Ciry of London, * 10 n libert atibus quas Ci ves Ciui- 
en predict? babent in eadem Civirate ulibi infra Regnum Ang! noftrum habe at, guudear & 
wr, Ec. Rot. Pat. 32 E. 3. inthe Tower; yet it was held} That this Grant diu ndt 
wk: him a Free. man of the City, tor it cannot be en but by one of choſe ways 
'Ciſe of the City of urn Co. $. Report. „ „ „ bat? Jy 
; ;Y eG tf | *. 
5 one born in a. City, of; Parents chat are not Free, 
de Child 0 hereby is no Citizen by Birth; and if one be, 


J,1 born 


* 
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born of Free Parents out of the place of Priviledges, a; 
London, &c. he yet is a Free- man by Birth; yet in the 
Charter granted to Yarmouth, the words were, Conceſſimus 
Burgenſibus de Magna Yarmutha de villa prædict. oriundi,, 
that they ſhould have ſuch and ſuch Liberties : ſo that 
ſpecial words may alter the.caſe. | 
| London had many Royal Franchiſes granted them from 
time to time, and were often by former Kings ſucceſſively 
Confirmed by confirmed, nor wanted they a ſhare when the great Char- 
Magna Charta ter was granted, to have their ancient Liberties ſecured; 
| — 5 1. - R. nor were the ſucceeding Princes ſlack in their Royal Grants 
. 7K. - « . 
num. 3. and Confirmations; bur eſpecially Richard II. who in Par- 
| lament granted and confirmed to them all their ancient 
Cuſtoms and Liberties, with this Clauſe, Licet uſi non fue- 
rint vel abuſi fuerint 5 and notwithſtanding any Statute to 
9 E. 2. cap. 2. the contrary, amongſt the number of their many Pri 
29 E 3. cap a. ledges, the Freedom of the ſame was accounted of no ſmal 
27 Ec. Ii · importance, ſince in divers Parliaments it was very muc 
7 H. a. cab. l. aimed at, and endeavoured to be impaired ; but at laſt 
9 H. 4. this they obtained a moſt gracious and Royal Confirmation i 
Ad is not Parliament of their ancient Liberties, amongſt which iti 
Printed. declated, That no Merchant being a Stranger to the Li 
| berty of the ſaid City, ſhould ſell any Commodities with 
in the Liberty of the ſaid City to other Merchant-Stran 
gers; nor that ſuch Merchant-Strangerſhould buy of an 
other Merchant-Stranger ſuch Merchandize within thi 
Liberty of the ſaid City, without Forfeiture thereof, ſa 
ving that any Perſon, Lord, Knight, &c. may buy withi 
the Liberties of any Merchant-Stranger- Merchandizes i 
groſs for their own. uſe, ſo that they do not ſell them agai 
to any other. And as this City by Cuſtom may preclud: 
any Perſon not being free of the ſame, to ſell in ſuch man 
ner upon ſuch pain: So any other City, which are Bu 
roughs or Cities by Preſcription within this Realm, ma 
have the like Cuſtom, and the Goods ſold or bought b 
ſuch, may be ſubjected to Forfeiture, but the ſame cannd 
be good by Charter or Grant. | 
Janes Baggs,, A compleat Free: man is ſuch a one as hath challeng 
Co. 11. Rep. his Freedom, and taken the Free- man's Oath, and is a 
mitted into the Society and Fellowſhip of the Free- m 
Citizens, and Burgeſſes, otherwiſe he hath but a b. 
light to his Freedom. 4 0 | 
| CHA! 
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CHAP: IE | 
* ag 8 o 3 
mY Of Allens, as in telation to their Eſtates Real 
7 end Perſonal. 
dM 1. of an Alien bis ability and a, vn Of rhe Statute of Nats ultra 
nl bility in the taking and enjoying of | Mare, and of Iſſues born beyond the 
ar- Eftates Real and Perſonal, | Seas, pv. 4 
II. Of bis capacity in purchaſing, and | VIII. The Lord Coke? Opinion, that 
. diſability to transfer by an heredi- if an Alien has Iſſue two Sone 
tary deſcent, | Denizens, the one purchaſes Lands , 
Il. Of the Rules of deſcents, accord- | and dies, the other cannot inherit 
ing to the Laws of ſeveral Coun-| them, debated and refuted. 
a! IX. Of Foreign Births which do not 
IV. Of deſcents according to the rule: | create a diſabilii x. 
of the Common Law of England, | X. Of Aliens not diſabled by Law to 
| lmeal and collateral. I. - bring either real or perſonal Aﬀions. 
n inv. of Impediments in one that & not | XI. Of Office that muſt entitle the 
iti de medius antecefſor. King to an Aliens Eftate. | - 
\ 108 0 of Tmpediments in one that is | XII. Of ſome particular Immunities , 
. i the medius auteteſſor lineal «bd | and other matters relating to an 
collateral. Alien. * 


of the Legiance of the King of England, and can have no real 
or perſonal Action for, or concerning Lands; and there+ 


to him and his Heirs, albeit he can have no Heir, 
6of capacity to take a Fee-ſimple, but not to hold; 


the 


89 
* 


alt the Freehold and Inheritance upon the Ring. 
Leafs for years of a Houſe 


But if he putchaſe or take a 


i Merchant-Stranger, whoſe Prince or Stats is in 


incident to Commerce. 


* 


lalm, the King ſhall have the ſame, fo it is, if he be 
* Merchant. LI Pl 11 
2 
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L A-N Alien is one born in a ſtrange Country, under caloinws 7 5 
the obedience of a frange Prince and State, and out Caſe, Co lib. . 


* 


fore if he purchaſe Lands, Tenements, or 8 | 


King upon Office found ſhall have it by his Prerq ative. 

S it is if he purchaſe Lands and dies, the Law doth Lord Dyer, 1 
283. 

Ware houſe, which is for the accommodating him as 

Fich ours, there he may hold the ſame, for that the ſame 

And in that caſe if he departs. and relinquiſhes the | 


The 


Paſch.29 Eli. The like Law is, if he takes a Leaſe of Meadow; 
. Lands, Woods, or- Paſtures, the King ſhall have the ſame: 
che Judges. for the Law provides him nothing but a Habitation to Trad. 
N and Traffick in as a Merchant, _. 

II. Though he may take by purchaſe by his own C 
tract, that which he cannot r.tain againſt the King, ye 
the Law will not enable him by an Act of its own to tran 

fer by hereditary deſcent (the Alien dying, his iſſue 2 D; 
nien born) the Land will not deſcend, or to take by , 
Act in Law; for the Law, Que nibil facit fruſtra, will ne 
ive him an Inheritance or Freehold by an Act in Lau 
for he cannot keep it. n ger 
de e e HS (.. By Deſcent. 
Therefore the Law )2. By Courteſie. 
will not give him 3. By Dowerr. 
a e ay Guardianſhip. 
And in reſpect of that incapacity. he teſembles a p- 
ſon Attaint, but with this difference, - + 
The Law looks upon a Perſon Atiaint as one that it tal 
notice of, and therefore the eldeſt Son attainted overlivi 
the Father, though he ſhall not take by deſcent in reſp 
of his diſability, yer he ſhall hinder the deſcent to t 
; younger. wy en. | | 
32 Ed. 3. But if the eldeſt Son be an Alien, the Law takes 15 
Coxinage. 5, rice f him, and therefore as he ſhall not take by deſce 
jo he ſhall not impede the deſcent to the younger Broth: 
As for inſtance, If there be three Brothers, the eldeſt 
Alien, the other two naturalized, and the middle Brot 
purchaſe, and dies without iſſue, the younger Brotl 
© ſhall have the Lands. e enen ens at 
III. Concerning the Rules of Deſcents, we are not 
govern our ſelves therein by the general notions of Love 
Proximity of Nature, but by the Municipal Laws of t 
Country wherein the queſtion ariſeth; for the vafie 
Laus of divers Countries have variouſly diſpoſed the m: 
ner of deſcents, even in the ſame line and degree of Pro 
mity: Fr inſtance, The Father certainly is as near of 
to the Son, as the Son is to the Father, and is nearer 
3 Report, Rat. Proximity than a Brother, and therefore ſhall be pre! 
ufrs Calc. red as next of kin in adminiſtration to the Sons Eſtate 
According to the Jeu, for want of iſſue of the Son. 
Father ſucceeds, excluding the Brothers, and that! 
N 75 
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been the uſe and conſtruction of the Fewiſh Doctors upon Seld de ſucce/: 
Numb. 27. 9. but the Mother was wholly excluded. * ah 
2. According to the proviſion of the Greeks for the ſuc- 2 7 
AY ceflion or excluſion of the Father, is left doubtful. - - 

3. By the Roman or Civil Law, according to the eſtima- Comment on 
tion of the twelve Tables, the Father ſucceeded in the pur- eon, fo. 
chaſe of the Son for want of iſſue of the Son, under the eee 2 
title proximit agnato, and ſo was the uſe; but my Lord inteſlato veni- 
ale ſuppoſes the contrary. | * +} entibus, 

But taking the whole Inſtitution of Fuſftinien, the Son 3 5 
ſying without iſſue, his Brothers, Siſters, Father, or Mo. 3 N 
ee do ſucceed him as well to Land as Goods, in a kind cuſtoms Vor. 
f Copercenary. | Fl Au mand. c. dc- 

4. — to the Laws of Normandy, (which in ſome ſcheancres., 
things have a cognition with our Law ) his Brothers are N 
referred before the Father, (if the Son die iſſueleſs) but 
is Father before his Uncle. | 7 
J. According to the Laws of England the Sons dying 
me iſſue, or Brothers, or Siſters, the Father cannot ſuc- 
red, but it deſcends to the Uncle. #244 

IV. There be two kinds of Deſcent, according to the 
mmon Laws of this Realm. h 2008 1 
a 1. Lineal, from the Father or Grandfather to Son 
or Grand- ſon. 5 | 
2. Collateral or tranſverſed, as from Brother to Siſter, 


{cc Uncle to Nephew, and # converſo: And both 
oths theſe again of two ſorts. | 
« 1. Immediate, as in lineals from Father to Son. 

r0t 


2. Mediate, as in lineals from Grandfather to Grand- Grotius do dure 
child, where the Father dying in the life time of the Belt ac Pack, 
Grandfather, is the medium differens of the deſcent. ib. T. cap. 7. 


n ws as in lineal from Uncle to Nephew, or d 
Wer /o. ; 4 «a n 
And this mediate Deſcent,or mediate Anceſtor, though 


many purpoſes it be immediate; for the Father dying 
ithe life of the Grandfather, the Son ſucceeds in point of 
cent in the Lands immediately to the Grandfather ; 
ad in a Writ of Entry ſhall be ſuppoſed to be in by the 
randfather, and not in the pf & -I. 
This is called a Mediate nt, becauſe the Father is 
e medium through whom the Son derives his title to che 
andfather. > bus dhe 2 £9 
3 n In 


er 
prel 
tate 
ON, 


at | 
** 
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8 A eee Deſcents there can be no impediment, but 
what ariſes in the Parties themſelves: For inſtance, the 

Father ſeized of Lands, the impediment that hinders the N ou. 

| defcent muſt be in the Father or Sn, as if either of them Ml thc 

be attaint or an Alien. the 

In Immediate Deſcents a difabiliry of being an Allenee of 

Attaint, in him that is called the medias apteceſſor, will dif. MW bar 

able a Perſon to take by deſcent, though he himſelf haye of 

no ſuch diſability. 

In Lineal Deſcents, if the Father be Attaint or an Alien, I nat 

and hath iſſue a Deniz en born, and die in the life-time o Sub 

the Grandfather, the Grandfather dies ſeized, che all the 

ſhall not take, but the Land ſhall eſchear. 

Dyer, 294 In Collateral Deſcents, A. and B. Brothers, 2 an Alien 
| Grapes. or Attaint, has iſſue C. a Denizen- born, B. purchaſe 


Lands and dies without iſſue, C. ſhall not inherit, becaulY 1 
A. which was the medius anteceſor or medium differens, has 
| uncapable, and 


V. But in any Be the impediment in an Anceſolfl , 
that i is not medius anteceſſor, from whom and tO whom wi of I 
not impede the deſcent. 


Courtney's caſe, As for inſtance, The Grandfather and. Grandmothe 


Common ' both Aliens, or attaint of Treaſon have iflue, the Fat 
Pleas Coron. a Denizen, Who hath iſſue the Son a natural born Suljti bor 
fol 14. the Father purchaſes Lands, and dies, the Son ſhall H De: 
1 Heir to the Father, notwithſtanding the diſability of thi Me 

Grandfather, (and yet all the Blood which the Father hai bey 


is derived from his diſabled Parents) for they are off] | 

medii anteceſſores, between the Father and che Son, but p mar 

ramount. 2 iſſu 

The Law does not hinder, A e an; Or I 

ſame degree and relation of canſavg uinity; as natural born and 

3 or Denizens born, the Son, Father and Brother thou Ali 

| Aliens; the Son, Father and Brother our Law takes noi \ 

Mich. 1 Car, Of as well as natural born dubjects, and ſoit was adjudgeſi be 

Cyo. 3. Part, for he ſhall be preferred in Adminiſtration, though an! 
 Caroon's Cale, en, as next of kin. 

„But in caſes of feloitrethaLaweticics * bi 

| and therefore as he ſhall not take by deſcent, ſo he ſhalln 

impede the deſcent to the younger Brother : As ſor inſtane 

29 4 3: tit. A, an Alien, B. and C. naturalized by Act of Parliame 

de 3. (Brothers) B. purchaſes Lands, and dies ar prole _ 

. en. 1 not . . YR us, K. J. Lett . 05 
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A.an Alien, B. and C. his Brothers, both naturalized 
by Act of Parliament, B. purchaſes Lands and dies with- Ramſey's Caſe 
out iſſue, the ſame ſhall not come to A. nor to his iſſue, 15 C. 2. in 
though a Denizen, but ſhall come to C. and his iſſue; W 
the Law taking no notice of A. as to impede the ſucceſſion 
of c. or his iſſue, though it work a conſequential diſability to 
bar the iflue of A. parallel to what the Law calls Corruption 
of Blood, which is a conſequent of Attainder. 

VI. Again, in Lineal Deſcents, if there be a Grandfather 
natural born Subject, Father an Alien, Son natural born 
Subject, the Father is made Denizen, he ſhall not inherit 
the Grandfather; and if the Father dies in the life of the 
Grandfather, the Grand- child, though born after the Deni- 
zation, doth not remove neither the Perſonal nor Conſe- 
quential impediments or incapacity of the Father., | 

In Collateral Deſcents, the Father a natural born Subje& Godfrey and 
has iſſue tuo Sons Aliens, who are both made Denizens, 1 ig Je. 
and dies without iſſue, the other ſhall not inherit him. i 4 K. Cas. 

A. an Alien marries an Engliſh Woman, who is ſeized bolt, 275. 
of Lands and has iſſue, the Father and Mother dies, yet | 
the iſſue may inherit the Mother, non olf ante the incapa- 
city of the Father being an Alien. | "i 

VII. The Statute de Natis ultra Mare, declares the iſſue De wati ultra 
born of an Engliſh Man upon an Engliſh Woman ſhall be a Mare,25E4.3. 
Denizen; yet the conſtruction has been, though an Engliſh 2 Car. in the 
Merchant marry a Foreigner, and has iſſue by her born Dv'chy in Se- 
beyond the Seas, that iſſue iu a natural born Subject. N. 

But if an Exgliſ Woman go beyond the Sea, and there 16 Car. r: cri. 
marry an Alien, and have iſſue born beyond the Sea, that 437. B«con's 
iſſue are Aliens. „ oy We 

If an Engliſh Woman marries an Alien beyond the Seas, promdes Caſe 
and then comes into Ergland and has iſſue, they are not of Kerr. 
Aliens, but may inherit. 1 vhs 

My Lord Coke in his Commentaries on Littleton, ſeems to can. Lit. ſol 8. 
be of Opinion, That if an Alien has iſſue two Sons born in 
England, one dy ing without iſſue, the other ſhall not in- 
herit him. But the Law is otherwiſe taken at this day, as 
conceive the reaſons that have been given, are, 

1. Though the deſcent from one Brother to another per L. c.]. 
Brother be a collateral. deſcent, yet it is an immediate deſcent, Hales in Kam- 
and conſequently if no diſability or impediment can be /c1's Calc. 
lound in them, no impediment in ancther Anceſtor will hin- 

& the deſcent between them, Ll 4 >” 


1 
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. That this is an Immediate Deſcent, appears, 

: Firſt, In point of pleading, one Brother ſhall derive 
imſelf as Heir to another, without mentioning any othy 
ua sd neefbar. of | witty. TESTES 2.7 00 

2 Secondly, According to the. computation of Degree, 

Brother and Brother-make but one degree, and the Brother 

. is diſtant from his Brother or Siſter in the fri# degree of 
Conſanguinity-and no more, by the Laws of England. 

* Fuft.l. 9. tit. According to the Civil Law. *, Brother and Brother 
de gradibu make but one degree, for the Brother is in the ſecond degree 
conſanguinii4- from the Brother, yet both make but one dre. 
* Gra. According to the Canon Law f, Frater & Hater, or Fa- 
tiani, cap. 35. ter C Soror ſunt in primo gradu. 


gueſts And therefore the Laws prohibiting Marriage between 
Kindred in the fourth degree, takes Brother and Siſter to be 
the fer fi degree of the four. | 
Lin. Sec. 20. The Laws of England in computation of the degreesof 
31 E4.3.Gard, Conſanguinity agrees with the Canon Law, and »reckons 
116. „tlie Brother and Brother to be the firſt degree. 
3 , "4g | Herewith agree the Cuſtoms of Normandy *, which, 
tlw. though in ſome caſes differ from the Laws of England, yet 
* Servienin herein, and in divers other particulars touching deſcents, 
Comptes, de- fhey agre. | 3 ot Buds 


Dir Sten Another Evidence to prove that the deſcent between 
4 Brother is immediate, is this, (vi. ) the deſcent berwee 
Brown's Caſe, Brothers differs from all other collateral deſcents whatſo 
Mich. 16 56. ever, for in other deſcents collateral tbe half. blood does inbe 
e Beo, 7it, but in a deſcent between Brother the bal blood does im 
Staſh pede the deſcent, which argues that the deſcent is imme 
on 47. which diate. 4 _ ; LIE en 

refers the. The Uncle of the part of the Father has no more of the 

15 my . blood of the Mather, than the Brother by the ſecond ven 
before he ter, the Brother by the ſecond venter has the immediate 
Mother, -- - blood of the Father with the Uncle( wiz. the Fathers Bro 
© +: ther) has not but only as they meet in the Grandfather 
n the Brother of the half Blood is nearer of Blood than the 
Uncle, and therefore ſhall be preferred in Adminiſtration. 
It is apparent, that if in the line between Brother and 
Brqther, the Law takes notice how the Father was thi 
medium thereof, the Brother of the ſecond venter ſhoull 
Father ſucceed to the other Brother, becauſe he is Heir tt 
the Father ; therefore in a deſcent between bats 


e er eee e IOW 
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. Law reſpects only the immediate relation of the Brothers . 
Britbers, and not in reſpect of the Father, 'thouph it i? 
rue, the foundation of their Conſanguinity; is in theie 
pather -S Mother. dee. 
Again, if the Father, incaſe of a deſcent between Bro- 
thers, were ſuch an Anceſtor as the Law lookt upon as 
the medium that derives the deſcent from the one Brother 
to the other, then the Atrainder of the Father would hin- 
der the deſcent between the Brothers: But the Attainder 
of the Father does not hinder the deſcent between the Bro- 
thers; the reaſon is, becauſe the Fuber it not ſuob a mes 
lum or nexus that is looked upon by the Law, as the means 
deriving ſuch a deſcent between the two Brothers: As 
for inſtance of three caſes, two whereof evince the firſt 
propoſition, ( viz.) 75 n tt Rl | 
That although the deſcent. from one Brother to ano- 
ther Brother, though it be a collateral deſcent, yet is an 
immediate deſcent; and that if no diſability or impediment a- 
riſes in them, no impediment” in another Anceſtor will 
ch, hinder then N WT | 
yet The younger Brother has iſſue, and is attainted of Trea- 10 als yer, 
nt fon and dyes, the elder Brother has Title to a Petition of 274 rayes 
abt, dyes ſans iſſue without a reſtitution, the younger Cie. 
Brothers'Son has loſt that Title; for though the title were 
in the Anceſtor that was not attaint, yet his Father that 
15 the medium whereby he muſt convey that title was at- 
taint, and fo the deſcent was obſtructed, 1 
Henry Courtney had iſſue Edward, and was attainted of Com. 2 
Treaſon and dyed, Edward purchaſed Lands and dyed n. fel. 241. 
without ilſue, the Siſters and Heirs of Henry were diſabled — 2 
to inherit Edward; yet neither Edward nor his Aunts were 5 
attainted, or their blood corrupted, yet becauſe Henry was 
the medium through whomthe Aunts muſt derive their Pedi- 
gree and Conſanguinity to Edward, who was attainted, the 
deſcent was obltructed till a teſtitution in blood. 

But if the Grandfather of Edward had been attainted, 
and not Henry, this would not have hindred the deſcent 
from Edward to the Aunts, becauſe that Attainder bad 
% paramount that Conſanguinity which was between 
oul they and his Siſter, and that is proved by this third 
Ar te caſe. nnr creme 


, . 3am Hobby had iſſue Philip and Mory,and was attaint. 
„ 22 „„ „2 J ; 3 25 ed 
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Mich, 40, 43. ed of Treaſon and dyed, Philip purchaſes Lands, and dye 
Eliz. ruled in without yr 5 — adjudged oo that — 4 that Tor l. 
a ame the Attainder of William Hobby, 24 uld inherit 
Ge of E ect the deſcent and pedigree — and Me. 
ry was immediate, and the Law regards not the diſability of 
the Father. © | | 
49 E. 3. 12. If the Heir of the part of the Father be attaint, the 
per Tun and Land ſhall eſcheat, and ſhalt never deſcend to the Heir 
5 of the part of the Mother; but if the Son purchaſe Lands, 
and has no kindred of the part of the Father but an 
Alien, it ſhall deſcend tothe Heirs of the part of the Mo. 
ther. 
IN. Thoſe that are born ſub fide, legiantia, obedientia Di 
mini Regis are not Aliens; and therefore thoſe that were 
Co. 7. Rep, 21, born in Gaſcopn, No2zmandy, Aquitain, Tournay, Cales, 
Calvin's Caſe, Guyan, whilſt they were under the Dominion of the King: 
of England, were natural born Subjects, and not Aliens. 
Scoiland is a Kingdom by union, and therefore thoſe 
that were born in Scotland under the Allegiance of the 
| Lord Vngban, King, as of this Kingdom of Scotland, before the Crown 
fol-268. Car. came united, were Aliens born, and ſuch plea againſt ſuch 
verſus Ranſe). perſons was a good plea; but thoſe that were born ſince 
the Crown of England deſcended to ning James, are 
not Aliens, for they were born ſus fide & legiantia Domini 
Regs ; ſo thoſe that are born at this day in Wirginia, New 
Sir Jobn Bur- England, Barbadoes, Jamaica, or any other of his Maje- Wl ye 
youghs _— {ties Plantations and Dominions, are natural born Sub- 5: 
bY jets, and not Aliens; ſo likewiſe thoſe that are barn up- 
on the King of England's Seas, are not Aliens. of 
X. But if an Alien be made an Abbot, Prior, Biſhop, Ml ba 
or Dean, by the plea of an Alien, we ſhall not diſable him MW v. 
to bring any real or mixt action concerning the poſſeſſ· fh. 
ons that he holds in his politick capacity, becauſe the ſam up 


— — . — mw A — kad 


| 1j brought in autur droit. 50 
Paſch.31 Elis · The like Law is for an Executor or Adminiſtrator, be- en 
G.BÞ Cauſe the recovery is to anothers uſe. uſ 


Iich C. 7ac.in If an action is brought againſt an Alien, and there ij 
c. B. Brownlow Verdict and Judgment againſt him, yet he may bring 2 2 ! 
I. part, fol.g5- Writ of Errourand be Plaintiff there, and that ſuch pleaM an 
| is not good in that caſe. | | 

Though an Alien may purchaſe and take that which he 


cannot keep or retain, yet the Law hath provided a mean 
* | 0 
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Il. 

eq of inquiry before he can be diveſted of the ſame, for un- Mich. 9 Elf. 
ta til Office be found, the Freebold is in him. 1 E. C. 5 Go 

it And-this Office, which is to gain to the King a Fee or Mich 30 Cie 
1. Freehold, mult be under the Grear Seal of England, for a % party, 
V commiſſion under the Excheguer-Seal is not lafficient ta Page Cen 


entitle the King to the Lands of an Alien horn, for 


g . . p a lton: 

the MW Commiſſion is that which gives a title to che PO — 

eir Ml fore that the King hath no title; but in cal Dr —_ 4 
ds, b without u Stanferds 
an Office; and in that caſe, toinform the Court, 2 — 2 
to. Ml fon may go out under the Exchequer- Seal. Cty Bal 


XI. If an Alien and a Subject born purchaſe Lands to Ling dae 

Ds MY them and to their Heirs, they are e and ſhall . 
les, MI fice found. | | | — 

ng By the finding of this Office the Party is out of poſſeſſi- 2 
„ on, if the ſame be of Houfes or Lands, or ſuch things as 477. 
ole Wl do lye in livery; but of Rents, common Advowſons, and : — - 

the other Inheritances incorporeal which lye in Grant, the 0 d 
wn Alien is not out of Jonny (be they appendant or in 

uch Ml groſs) therefore if an Information or an Action be 
ince MI brought for the ſame, the Party may traverſe the Office in 

are that Court, where the Action or Information is brought 
wini Ml for the King. 
den And if the King obtains not the poſſeſſion within the 
laje· year after the Office found, he cannot ſeize * without a * 29 Aſize 30, 
Sub- WY Scire _ REY bs Khir (aw 3 , Aſſize 
＋ It is not for the Honour of the King (an Alien purchaſing 1 el 3 2. 

5 of a Copy- hold) to ſeize » ſame, for that 2 — 9 
baſe Tenure; and ſo it was adjudged f where a Copy- hold fol.5 4. cap.18- 
was ſurrendred to J. S. in truſt that one Holland an Alien, t 23 Cr. in 
ſhould take the profits thereof to his own uſe and benefit; — — 
upon an Inquiſition taken, it was adjudged the ſame was __ - 
void and ſho..1d be quaſhed, becauſe the King cannot be 
entituled to the Copy-hold Lands of an Alien, nor to the 
uſe of Copy-hoid Lands as the principal caſe was. 
es An Alien Infant under the Age of 21 years, cannot be gear. 14. Car. 
ing 2M 2 Merchant Trader within this Realm, nor can he enter 2. cap. 11. 
\ plea any Goods in his own name at the Cuſtom-houſe. 

If an Engliſh Man ſhall go beyond the Seas, and ſhall 14,15 K 8. 
ch be there become a ſworn Subject to any Foreign Prince or State, cap, 4. 

he ſhall be looked upon in the nature of an Alien, and ſhall 

„ \ bo Vas WE Bos « +- +, +. + * Pay 


= 


pay ſuch Impoſitions as Aliens ; if he comes and livesin 
. . again, he ſhall be reſtored to his Liberties. 
ln 12. J. An Alien is robbed, and then he makes his Exeentor, 
Bulſadi part, and dyes, and afterwards the Goods are waft, the Lord 
| = 9 of the Franchiſe ſhall not have them, but the Executors, 
e Hin we 
n, All perſonal actions he may ſue, as on a Bond, fo like. 
5 199: wiſe for words; for the Common Law according to the 
Jenſen. F — Laws of Nations rotects Trade and Traffick, and not to 
A . have the benefit o che Law in ſuch caſes is to deny Trade. 


72 


I Whether the Ke. of 


, 4 4 4 ; £7 * N * #% 
Book I. eee 
F * | * 2 * . A 
2 © ' yi, # . 
'Y | . 4 + * 
+= 1 wo 1 * + 
ei 


— — a 


naturalize without Aft of Parlia 
ment, 

Il, What operation Naturalization 
hath in reference to remove the diſ- 
ability ariſing from themſelves. 

III. What operation Natwalization | IX 
hath in reference to remove defetts 
ariſing from a lineal ot collateral 
Anceſtor. 

IV. Where Perſent born cut "of the 
Realm may inherit by the — 
of England. © _ » 

v. A Kingdom conquered, and 7 
ted to the Crown of England, w 


ther by granting them a power to 


make Laws, can implicitly create 

in them ſuch a Soveraignty ;' as ta 
impoſe on the Realm of „ ' 

VI, Of Perſons naturalized by 4 
Kingdom dependent, whether ca. 
pable of impoſing on one that. 1 cb. 


ſolute. 
VII, Of Kingdoms elne by con- 


queſt bow the Empire of the ſame |. 


i acquired, and bow the Cyr 
ſacceeds. | 
VIII. re- what condition it was 


| 


land can | 


| 


* 


e 'befre 1 C 1 i 
reference to the Natives of the * 
and whether, by making it a King- 
dom, they can. create a Foreigner 
* ry natural born Saber f Eng- 
an 
. Of Aliens, in reference to the 
tranſmiſſion of their G10ds and 
Chattels by rhe Laws of France. 
X. Of .the Privileges the Kings of 
England, of ola, claimed in the 
Eftates of Jews dying camnmr ant 
here, and how the jame at this day 


ands, 

XI. of Perſons born in places annexed 
or claimed by the Crown of Eng- 
land, o re bythe Laws 
of the ſame 

XII. of Denizatimy and what ope- 
ration it hath. according to the 
_ Laws of England. 211 

XIII. Where an Alien is capable 
Dower þy the Laws of Enela 

and where not, and of the toral in- 

cadacity of aA Few, 

XIV. Whether a Deni xen is capable 
- of the creation | and. retention of 
—— by 1 Canes gan, 


TH E Father and Mother are the — of the 
blood natural, and as it is that that makes their 


Iſſue, Sons or Daughters, ſo it is that chat makes chem 


Bro hers and Siſters; but it is the civil qualifications " 
the blood that makes them inhericable one to the other 
and capable of enjoying the Immunicies and P. ivileges * 


the Kingdom; but that is from another fountain, 22 . 


the Law of the Land, which finding chem legitimate, doch 
tranſplant chem into the Civil Rights of the Land, by W 
AR called Naturalization; which does ſuperinduce wo 


4 


9 cloathe 


— — — 
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cloathe that natural Conſanguinity with a Civil hered. 
tary quality, whereby they are enabled not only to in. 
herit each other, but alſo to enjoy all the Immunities and 
Privileges that meer natural born Subjects may or can 
challenge. | pv. 

Serv. lib. 2. II. . to the Laws of Normaniy the Prince 

cap. 122 might nataralixe; but ſuch Naturalization could not di. 
veſt the deſcent already veſted. 15 8 | 
But according to ow Law by no way but by Ad of Par. 
liament, and that cures the defect as if they had been born 
in England, and no man ſhall be received againſt an 44 
F Parliament to ay the contrary. ER 
Therefore if the Father an Alien has iſſue a Son born 
2 and then the Son is naturalized, the Son ſhall in- 
herie. ä 

com. Litt. 129. If the Father, a natural born Subject, has iſſue an Alien who 
is naturalixed, the Father dyes, the Son ſhall inherit. 

HI. Naturalization does remove all that diſability and 

incapacity, which is in Aliens in reſpect of themſelves, and 
ſo puts them entirely in the condition as if they had been 
born in England. my 
The Relative terms, as if born in England, is generally 
uſed to ſupply the perſonal defect of the parties naturalized, 
ariſing from their birch out of England, and therefore ſhall 
never becarried toa collateral purpoſe, nor cures a diſeaſe 
of another nature, as balf bhod, illegitimation, and the like; 
but all diſeaſes, whether in the parties themſelves, or r. 
ſulting from the Anceſtor, it cures, 

Atts of Parliament of this nature may be ſo pen d, 2 
to cure defects in the Father or Anceſtor, or in the parties 
themſelves. : | 

If Reſtitution in blood be granted to the Son by Act o 
Parliament, this cures that diſability that reſulted from the 
Fathers Attainder, and that not only to the Son, but alſo 
tothe collateral Heirsof the Father; the true reaſon of thi 

Cobe 3. Iflit. is, becauſe the corruption of the blood by the Attainder is n 
fal. 241, ¶ the blood of the Father, for the Sons blood or collateral Hei 
Was not at all corrupted ; for the ſcope of the Act takin 
notice of the Fathers Attainder, does intentionally provide 

gl, and remove it, for otherwiſe the ſame had been 

1 | 

But in Naturalization without expreſs words, it tabes 
\ no 


Y 
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no notice of the defects in the Father or other Anceſtor, © - | 
nor-removes them. | mY 14d + 

And therefore ſuch A#s of Parliament as take no other 
notice but of the Perſon Naturalix d Foreign birth, the ſame 
cures not any diſability of tranſmiſſion bereditary between 
the Father, Brother, or any other Anceſtor, reſulting from 
the diſability of them without actually naming of them: As 
forinftance, the Father an Alien, the Son naturalized by 
Act of Parliament, the Father or any other Anceſtor an 
Alien purchaſes Lands and dyes, the Son ſhall not take by 
reaſon of the diſability in the Father, but there may be 
words inſerted in the Act that may take away the impedi- 
ment. | | 

IV. There are four ways by which Men born out of 
Eigland may inherit in England, befides by the Statute of 
Edward the Third, De Nats ultra mare. a] 

1, If they be born in any Dominion of the King's, 
when he is actually King ngland. | | 

. wo. be made inheritable by Act of Parliament in 

an | 

1 Ifthey be born Subjects to a Prince holding his King- 
dom or Territories as Homager and Leigeman to the King 
of England during the time of his being Homager : So the catuin's Caſe, 
elch were inheritable in England before 12 Ed. 1. though fol a1. b. 
dubjects to the Princes of Wales, who were Homagers to 
the King of England. So were the Scotch in Edward the 
irſts time; but when once the Homage determines, 
then they become Aliens, otherwiſe Subjects, and upon 
that reaſon Magdulph a Scot appealed from the Judg- * placit. Parl. 
ment of his Prince to Edward the Firſt ut Superiori Domino 21 Ed. 1. fol. 
Sotie 3 but then it muſt be underſtood where ſuch Prince 3 157» 
s Homager ſubjeFions, and not only inftodationis, for | 
mother King may hold of the King of England an Ifland 
or other Territory by tenure, and not be his Subject. 

4. If the King of England enters in a hoſtile manner the 
Territories of another Prince or State, and any be born 
vithin any of the places or Guards poſſeſſedby the Kings 
Army, they are looked upon in Law to be within his pro- 
ection, and ſuch Perſon born is a natural born Subject 
of England, but then he muſt be of Parents Subjects t, not + 5 Ell. oer, 
hoſtile; and therefore a Baſtard born in Tangier is capa- fol 224. N- 
de of purchafing Land in England, if his Parents were #29 
dubjects. 8 V. Thoſe 


* 4 * | 7 


Es 8 . 48g 
Craw ver. V. Thoſe that are born in Ireland, and thoſe that are 
3 2 born in Scotland are all alike, for their Births are within 
280, the Kings Dominions, and they are born under the like 

i ſubjeRion.and obedience to the King, and have the like 

: band of allegiance ad fidem Regy ; yet if a, Spaniard comes 
into Ireland,. and by the Parliament is there naturalized, 

though perhaps this may qualifie and cloathe him with the 

title of a natural born Subject of Ireland, yet it has been 

conceived, that it will not make him a natural born Sub. 

ject of En land. 4-4-4 #57723 f n . 173 enen 

For the Union of Ireland to that of Exgland, is different 

"IE from that of Scotland; for the firſt is dependent, as a King 
My Lord Coke dom conquered, the latter independant :. Though Heny 
ſo conceives, the Second after his Conqueſt of that Nation, did remit 
— = _ over from England the ancient modus tenendi Varliamentun, 
ver there was enabling them to hold Parliaments, which after was com 
any ſuch mo- firmed by King Fobn; yet that was by no other force than 
Aus tenendi, bare Letters Patents. Now when a Nation is once con- 


but the ſame . Indi £ 
gy veg quered, there remains no Law, but that of the Conque- 


ſture. Vide his Tour; and though he may incorporateſuch conquered Na- 


Tit. of Ho- tions with his on, and grant unto them their ancient Par 
nour, fol.708, Iiamentaty ways of making of Laws; yet the Conquero 
22 can no ways grant unto them a Power, by virtue of ſuch 
ham Grant or Confirmation, as to impoſe upon his own Coun 
try, for he himſelf before ſuch Conqueſt, could not make 


a natural born Subject without Act of Parliament, and 


moſt certainly his Conqueſt adds. nothing to his Power 

chough ĩt does increaſe his Dominion. 
g. lens Ties VI. Again, Kingdoms that are abſolute under one Prince 
of Honour fol. ad fidem Regs, there the Acts of each other are reciprocate 
213, in Scot- and one naturalized by the Parliament of Scotland, is a 


land, the title naturalized in England, becauſe Scotland is a Kingdom ab 


Is Carol Ser- ſolute, and yet in the Caſe of Craw and Ramſey it is there 


tiæ, Angliæ, APPL k 
Fraxie i- held, That an Alien naturalized in Scotland remains a 


berrieRex;bur Alien notwithſtanding; bur Ireland is a Kingdom depen 
1 2 dent and ſidordinate to the Parliament of England, fo 
Mes Sabo the Parliament in England can make an Act to bind Jr 


is not a Domi- land, but not è converſo. Now to be a Native of Ireland, i 


nion belonging the ſame as to be born in Ireland, but that is by the Lav 


to the Crown of Ireland; but to be born in Ireland, and to be the ſanis 


bare of as to be born in England, mult be by the Laws of af N 
England, But there is no Law that hath enabled them with ſuch, ; 


power 


B 


ower as to naturalize further than their own Laws ex- 
tend; but the Law of Ireland does not extend into Eng- 
LY Land, therefore Naturalization. in Ire/and operates only in 
Le Freland, becauſe of the failure of power. 
VII. Again, Kingdoms that are conquered, the Empire 
of the ſame may be acquired by the Conqueror, only as it 
ö ina King, or other Governour, and then the Conqueror . ... 
only ſucceeds in his right, and no further *, or alſa as * From hence 
tis in the People, in which caſe the Conqueror hath Em- . the 
vice, ſo as that he may diſpoſe of it, or alienate it as the — 
people themſelves might; for 'r one thing to inquire of the alien or (ell. 
thing, another of. the manner of | holding of it, the which are !*land wich- 
pplicable not only to corporal things, but incorporal put un AQ of 
iſo : For as a Field is a thing poſſeſſed, fo is a Paſſage, an for . | 
Act, a Way; but theſe things ſome hold by a full right of whoſe'riths 
roperty, others by a right of uſufructuary, others by a he ſuceeeds,, 
emporary right. Again, by the Will of the Conqueror, 2 not do- 
the Kingdom or Republic that is ſo conquered, may ceaſe fl - - — 
be a Kingdom or Commonwealth, either ſo that it may can he grant, 
e an aeceſſion of another Kingdom or Commonwealth, Pot» Maris 
the Roman Provinces, or that it may no ways add — d. 
vany Kingdom or Commonwealth, as if a King waging — 
ar at his own charge, ſo conquer and ſubject a People Eccleſiaram 
p himſelf, that he will have them governed, not for the 2 4 
yofir of the People chiefly, but of the Governour, which 2 . 
property of that we call Herile Empire , not of Civil; cellar. Juſti. 
ir Government is either for the profit of the Governor, (ir. nor mers 
for the utility of the Governed ; this hath place among & mixte Im. 


* « 


#0 


incel re men, that among Maſters and Servants. The People * and 17 
o cate¶ en that are kept under ſuch command, will be always which are in- 


r the future not a Commonwealth, but a great Family : ſeparably an- 
ence it is that we may 1 underſtand, what kind of nexed to a 
pire that is, which is mixt of Civil and Herile, that is, — 50 
dere Servitude is mixt and mingled with ſome perſonal Ind e ob ari- 
berty : For if the People are deprived of Arms, com- litarem ens 
nded to have no Iron but for Agriculture, to change uren, he 
tir Language and courſe of Life, and abſtain from the uſe . — oy 
f "any of their Cuſtoms, to be confined * to their own jlad inter. d- 
louſes, Caſtles, or Plantations, not wander abroad to be mines | oF fer- 


| 2 Aud trennt var, Ariſt lib.q. 
rerned by ſuch Laws as the Conqueror ſhoyld tranſmit 4% — 


aſe of che Earl of Sbreribuy on the Stat. of 28 H.8, of Abſencecs, 4 Til. pre- 
WC fol, 354+ CF 7 ; 5 
| M m to 
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vor elſe they to them“, all which are the tokens of a Nation by Con- 
_— tem. queſt made ſubordinate to the Conqueror, and are part 
cl. 18 8. 3. Herile, and part Civil; and though they may remain a 
m. 19- Ariovi- Kingdom, and abſolute within themſelves as to the ma. 
flus apud Ce. king of Laws, to the obliging each other, yet they can no 
Foun pou ; ways impoſe on their Conqueror, for though that betrue 
riciſſent, iis Which in Quintillian is alledged on the behalf of the 7h. 
que viciſſent bans, That that only is the Conqueror's which he hold; 
quemadmodum Himſelf; but an incorporeal right cannot be holden, and 
ee the condition of an Heir andof a Conqueror is different, 
Gallic, l. 1. becauſe the Right paſſeth to the former by the deſcent hit 
f only the thing to the laſt by virtue of the Conqueſt. But 
certainly that is no objection, for he that is Maſter of the 

Perſons, is alſo Maſter of the Things, and of allrightwhich 

+ Leg. qui in does belong to the Perſons: for he that is "ofleſſed T, doth 
- ſervitute eft, de not poſſeſs for himſelf, nor hath he any thing in bis power 


reg. Juris Leg. who bath not himſelf; and ſo it is, if he leavestheright 
ſi venerit D. 


Leg. Jad. de of a Kingdom to a conquered People, he may take to him- 
Anif. 


ſelf ſome things which were the Kingdom's, for it is at his 


pe pleaſure'to appoint what meaſure he will to his own Fa. 


vour: From hence it is we may obſerve what ſort of Em 
pire that Kingdom is at this day. | 


85 VII. Now Ireland before the ſame became united to th 
Calvir's Cafe, Crown by the Conqueſt of Henry the Second, the Native: 
lib. 7. fol. 23. were meer Aliens, and out of the protection of the Lau 


of this Realm; yet when. once they became a conqueret 

People, and ſubject to the Crown of England, and unite 

ad fidem Regs, then did ariſe their Allegiance, but tha 

Union neither made them capable of the Laws of England 

nor of their own, till ſuch time as the Conqueror had ſ 

declared them : Now what do they deſire in order tore 

vive their Government? Firſt, they humbly beg of Kin 

Henry the Second, that ſince he was pleaſed that the) 

1 ſhould remain as a diſtinct Dominion, that their ancic 
For at a gene · Ciſtoms or Uſages ſhould not continue; that be would be ple: 
ral Council at er ordain, that ſuch Laws as he bad in England * ſhould te: 
i ape ths force, and obſerved in Ireland; purſuant to which he grant 
there; Anno them power to hold Aſſemblies by the three Eſtates of f 
I 755 Eocle- Realm, and that they ſhould be regulated according to th 
denen Inſtitution and manner of the Parliaments in Engin 


O 
r N N 
 wereeſtabliſhed, and made of force in Ireland, Gerald Cambrenſis Topogr aphia 


ſho 


. 


bernie, lib. 3. cap. 18. * Pate 8 E. I. m. 13. Hibern., © 
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bi 
ſho 


* 


ſnould have the benefit of Magna Cbarta, and other the 

great Laws of England *, and by ſuch means put them into * Mathew 

2 method of governing themſelves according to the known Paris Hift. . 
ways of England, and to make ſuch Laws as ſhould bind a- 22 t. 
mong themſelves; and by following the example of thoſe 5 mb. lar 
of England t, their Judgment might be ſuperviſed; and grat? accepte. 
corrected according to the Juſtice and Laws of England, t orncks Caſe, 
by Writs of Errour, Appeal, and the like * 33 Elix, Cok. 


| 9 os 7. part, fol. 23. 
Calvins Caſe, * Rely Placita Parliam. pag. 2222 


Now here is no continuing or reviving their ancient 
Government, but the introducing a new one, part Civil, 
and part Herileznor indeed had they before any ſuch thing 1 
25 a Parliament there, or general Aſſembly of the three Sir 7b Da- 
Eſtates 3 for when Henry the Second went over, there un 0n the 
were ſeveral Kings or Scepts, who had their ſeveral and Tele - 
diſtin Aſſemblies z bur when they ſubmitted, this great 104; 103. 
Aſſembly of Eftates which he conſtituted, was a collection : 
out of all of them, for their future well Government; fo 
that whatſoever modus of Regiment the Conqueror decla- 
red,it was no more than for the well governing ofthe place, 
and making ſuch Laws as were neceſſary, and proper a- 
mongſt themſelves: But for them to impoſe, by virtue of 


an Act of Naturalization, upon an abſolute Kingdom as Lord Vaughan, 
England, without the conſent of the three Eſtates of the ſir 49! » Craw 
lame, ſurely was never intended, much leſs effected: The u Ramſey, 
caſe is both great, dubious, and curious, therefore quære. 
IX. By the Laws of France all Perſons not born und 
the legiance of that King, are accounted Aliens, and it 
they die, the King is entitled to the Eſtate, for all ſhall be 
ſized into his Exchequer or Finances ; but it they make a 
Will, the Prerogative is diſappointed : et that extends 
only to Chattels perſonal, in which Strangers paſſing 
through the ſame, have greater Immunities than Aliens 
there reſident ; for Travellers dying without Will, the 
Heirs or Executors ſhall-have benefit and poſſeſſion of 
their Eſtaces. 5 5 5 
X. The like Privilege the Kings of England formerly 
daimed in the Goods and Eſtates ot the Fews after their 
death, if the Heir ſued not, and paid a Fine to the King 
io enjoy them, as by this Record appears. Y 
Imatores ſuper ſacrum ſuum dicunt quod praditum Meſſua- 
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gium fuit quendam Eliæ le Bland, qui, &c. diem clauſit ex- 
tremum, & quia mos eff Fudaiſmi quod Dominus Rex omnia, 
| & Catalla Fudæi mortui de jure dare poterit cui voluerit, nif 
Eſcheat In. 52. propinquior bæres ejuſdem Fudæi finem fecerit pro eiſdem, dicunt 
H. 3. num. 31. quod Dominm Rex dictum Meſſuagium dare poterit cui voluerit 

| ſme injuria alicui facienda, ſi ita quod ſit heres dit; Eliæ, fl. 
| nem non fecerit pro Catalls ejuſdem Eliæ habends, Cc. 
Caromn's Cafe. But whether the ſame is now uſed, may ſeem doubtful, 
Hobby's Caſe. for the Goods of Aliens eſcheat not at this day to the 
Stephen's Cale. Crown, but Adminiſtration ſhall be committed to the 
de next of kin. 

XI. By the Laws of France, Flanders, Milan, Savoy, and 
the Franche Comptè, though poſſeſſed by ſeveral other Prin- 
ces, yet the Natives of the ſame partake in the Immuni- 
ties with the natural born Subjects of France, and if they 
die without Will, their Heirs claim their Eſtates ; the 
reaſon given, becauſe, ſay they, thoſe Countries were 

never alienated from them, but were always annexed to 
the Crown of France, whoacknowledges them to be their 
Subjects to this day. 

Hut in England it is otherwiſe, for thoſe that are born 
in Gaſcoin, Normandy, Aquitain, and thoſe other Territo- 
ries which were formerly the poſſeſſions of the Crown of 
Note, This was England, in which if any had been born when ſubject to 
before the the ſame, they would have been natural born Subjects, yet 
3 - now are eſteemed Aliens; and ſo was the caſe vouched by 
ate by Shard, of a Norman, who had robbed together with other 
Shard in 40. Engliſh, divers of his Majeſties Subjects in the narrow Seas, 
Aflze pl. 24. being taken and arraigned, the Norman was found guilty 
_—_ —— ort. only of Felony, and the reſt of Treaſon; for that Norman. 
hrs dy being loſt by King Fobn, was out of the Allegiance of 

Ed. 3. and the Norman was accounted as an Alien. 

XII. In France the Kings may there Denizize, ſo like- 
wiſe here in England, but with this difference, the Letters 
of Denization by thoſe of France remove the total diſabi- 
lity and incapacity of the Alien. | 

But in England tlie Charter of Donation or Denization 
is but a temporary, partial, and imperfect amotion of the 
diſability of an Alien; for though it puts the Perſon indeni- 
zed, as to ſome purpoſes, in the condition of a Subject, 
and enables a !ranſmiſſion hexeditary to his Children, born 

after the Denization, yet it does not wholly remove the 
on F diſeaſe 
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diſeaſe gr non-ability, as to the points of deſcent or bereditary | 
tran{miſſion, and reſembles a Perſon in caſe ofan Attainder; ©. 1. Int. 
and therefore if he purchaſes Lands and dies without iſ- 2. 
ſue, the Lord by Eſcheat ſhall have the Lands. 

And therefore in lineal Deſcents, if there be a Grand- 
father natural born Subject, Father an Alien, Son natural 
Subject, the Father is made Denizen, he ſhall not inherit 
the Grandfather; and if the Father dies in the life of the 
Grandfather, the Grandchild (though born after the De- 
nization) ſhall not inherit the Grandfather, for the Deni- 
zation does not remove, neither the perſonal nor the con- 
ſequential impediment, or incapacity of the Father. 

So likewiſe in collateral Deſcents ; as for inſtance; the G71 and Di- 
Father a natural born Subject, has iſſue two Sons Aliens, % ©: 


1 k Hill. 16 Tac. 
who are both made Denizens, and one dies, the other B K. Godbolt. 


ſhall not inherit him. 3 175. 
XIII. The like Law in Dower, a Man ſeized of Lands 
in Fee, and takes an Alien to Wife, and then dies, the 30 H. 8. Dyer 
Wife ſhall not be endowed : But if the King takes an Ali- ““ 
en to Wife, and dies, his Widow Queen ſhall be endowed 
by the Law of the Crown. Edmund, Brother of King, 
ward the Firſt, married the Queen of Navar, and died, 26 Ed. 1. Rot. 
and it was reſolved by all the Judges, That ſhe ſhould be“ *- 
endowed of the third part of all the Lands whereof her 
Husband was ſeized in Fee. {7 
A Few born in England, takes to Wife a Few born alſo 
in England, the Husband is converted to the Chriſtian 
faith, purchaſes Lands, and enfeoffeth another, and 
dieth; the Wife brought a Writ of Dower, and was bar- 


red of her Dower, Quia vero contra juſtitiam eſt quod ipſa Clauſ. 1 H. 3. 
liem petat, vel habet de tenemento quod fuit viri ſui ex Mem.17, Dorf. . 


qw in converſione ſua noluit ei adbærere, & cum eo conver- 
[ | 
XIV. If an Alien be a Diſſeiſor, and obtains Letters of 
Denization, and theu the Diſſeiſor releaſe unto him, the Co.1. Inft. fob. 
King ſhall not have the Land; for the Releaſe hath altered 27% B. 
tne Eſtate, and it is as it were a new purchaſe, otherwiſe 
1s as if the Alien had been Feoffee of the Diſſeiſee. 
And though Aliens are enabled by Charter of Deniza- 
onto a tranſmiſſion hereditary to their poſterity of Lands, 
jet a Denizen is not capable of Homur, nor a tranſmiſ- 
vn of the ſame, without Naturalizatien by Parliament; 
M m 3 for 
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Co. 4 Inſtit. for by the Charter of Denizatibn he is made, quaſi ſeu tan- 


F. quam ligens, but to be a Member of Parliament, he muſt 
| be ligens revera, & non quaſi, for by his becoming a No- 
ble-man, he claims the place of Judicature in Parliament, 

the which he cannot till naturalized by Act of Parliament, 

Decreed in and then he-may claim as eligible to the ſame, or any 
—_— other: And the ſame Law is at this day in France, where 
, — no Foreigner can hold any Honour or Dignity in the State 
or any part of the Government. Tis true, Cardinal Ma- 

zarine, who was an [talian, held a great ſhare in the ſame, 

but it was vi, manu & forti, and was the occaſion of intro- 

Vide Monmouth ducing a Civil War in that Kingdom; and yet the late 
Hiſt. of France Duke of Richmond claimed the Honour or Dignity of a 
fol. 15. Peer of France, as Lord of Aubon, but that was a Title ra- 
5 {uu annexed to the Tenure of that Seigniory than other- 

wiſe. Were | 

And though his Majeſty has been pleaſed to confer the 
Dignity of Dutcheſs of Por:/mouth on the Lady Carwel, yet 
the ſame is rather Honorary than a Title conſiſtent with 
the Laws of England: For though his Majeſty is the Foun- 
tain of Honour, and may call the meaneſt of his Subjects 

to the higheſt of Dignities, yet it is their Civil qualifica- 
tions which make them capable of injoying the Immuni- 
ties and Privileges of Peers; but that flows from another 
Fountain, 'even the Law of the Realm, which as to Deni- 


zens diſable them to take ſo ſignal a mark of Sovereign- 


ty without Act of Parliament. : 


P. 
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CHAP. IV. 


Of Aliens and Tryals per medietatem, where al 
lowed, and where not, | 


I. Of the manner of Aliens obtaining V. Of the awarding of Tales n 
Tryals per medietatem, at the requeſ} on ſuch Enquiries, 
Common Law, and of the Antiqui- | VI. Where this Immunity does not ex- 
ty of the ſame, Fi tend in Aliens, and where it does 

Il, Of the making the ſame a Law | in matters Ciull and Criminal. 
univerſal within this Realm, to VII. Of the validity 'of a Mitneſ. 
ſome Perſons, afterwards general, | Alien, and of an Iofidel. | 
a to all, — VIII. The title of a Renegadoe, 

Il. of the Writ, and ſome Obſerva- | IX. Of the benefit of the King's Pars 
tions on the Summons of ſuch an | don, Whether it extends to an 
Inqueſt, | | Alien, whoſe Abode is here, but. 

IV. Of the opportunity loft or gained | happens to be abſent at the time of 


by praying this Immunity. the pr omulgating. 


J. 12 bilinguis, or per medietatem linguæ, by the Com- 
mon Law was wont to be obtained by Grant of the 
King, made to any company of Strangers, as to the So- 
ciety of Lombards, or Almaignes, or to any other Carpora- 
fun or Company 3 when any of them were impleaded, the gf pl. co. 
moiety of the Enqueſt ſhould be of theirown Tongue; this ro. lib.3.cap.7. 
3 per medietatem in England is of great Antiquiry, for 
in ſome caſes Tryals per medietatem was before the Con- rams. fil. 91. 
queſt, Viri duodeni Fure Conſulti, ſexWallie, totidem Angliæ 3: 
0 Halliæ jus dicanto, and as the Commentator obſerves, it cn. 1. f. 153. 
was called duodecim Virile Fudicium. ' © OO 
II. This Immunity afterwards. being found commodi- 
01s to us Iſlanders, became univerſal ; for by the Statute 
of 27 E. 3. cap. 8. it was enacted, that in Pleas before the 27 E. 3. cab. d. 
Major of the Staple, if both Parties were Strangers, the 
Tryal ſhould be by Strangers; but if one Party was a Stran- 
ger, and the other a Denizen, then the Tryal ſhould be per 
medietatem Lingue : But this Statute extended but to a nar- 
ow compaſs, viz. only where both Parties were Mer- 28 E. 3 cap. 13. 
wants, or Miniſters of the Staple, and the Pleas before the 
Major of the Staple : but afterwards in the twenty cighth 
M m 4 year 


384 Aliens Trpals. Book ll. 
Fear of the ſame King's Reign it was enacted, That all 
manner of Euqueſts, which was to be taken, oz made 
zmongſt Aliens and Denizens, be they Merchants, o; 
others, as well befoze che Majoz of the Staple, as befo:e 
any other Juſtices oz Miniſters: Although the King be 
Party, the one half of the Enqueſt or Proof ſhall be Den- 
zens, the other half Aliens, if ſo many Aliens and Foreign- 
ers be in the Town or place where Gch Enqueſt or Proof 
is to be taken that be not Parties, nor with the Parties in 
Contract, in Plea, or other quarrel, whereof ſuch Inqueſt 
or Proof ought to be taken; and if there be not ſo m 
Aliens, then ſhall there be put in ſuch Enqueſts of Proot N beſo 
as niany Aliens as ſhall be found in the fame Town or pla- Whare 
ces, which be not thereto Parties, as aforeſaid ; and the Nn 
remnant of Denizens, which be good Men, and not ſuſ- {Wills 
piciousto the one Party or other. 
But if it be By which Statute the ſame Cuſtom or Immunity was Wis p 


for Treaſon, made a Law univerſal, although it be in the Caſe of the 

contra. Vide King, for the Alien ſhall have his Tryal per medietatem. Wann 
poſtea num. 3. It matters not whether the moiety of Aliens be of the ti 

ſame Country, as the Alien party to the Action is; for he {War 

Dyer 144. May be a Dutch Man, and they Spaniards, French, Walloon, "gi 

PR &c. becauſe the Statute ſpeaks generally of Aliens. 

III. The Form of theVenire facias in this caſe is, De N. {Wave 

cenet, &c. quorum una medietas fit de Indigens, & altera me- 

diet as fit de aliegeni natu, &c. And the Sheriff ought to 

Stat. 18 Elix return twelve Aliens and telve Denizens, one by the other, I, 

cap. cro. 3. with addition which of them are Aliens, and ſo they are 

— * to be ſworn; but if this Order be not obſerved, it is hol. 

eee ˙ het eter 35, 

It has been conceived of ſome, that it is not proper to 
call it a Tryal per medictatem Linguæ, becauſe any Alien of e. 
any Tongue may ſerve; but that ſurely is no Objection, 
for People ate diſtinguiſhed by their Language, and me- 
dietas Linguæ is as much as to ſay, half Engliſb, and half of a- 
nother Tongue or Nation Whatſoever; nor matters it ol 
Cro. 3. part, What /ufficiency the Jurors are, for the form of the Venire 
3801. faciat ſhall not be altered, but the clauſe of quorum quolibe 
* ballen & Ke. hall be iim. 

If both Parties are Aliens, then the Enqueſt ſhall be al Hr 
Engliſh; for though the Engliſh may be ſuppoſed to favour 
themſelves more than Sirangers, yet when both Parties are 

%%% ene war + ifs 1 ys Woh co: Cocteden $4 'Alient, 


zock III. Aliens Tryals. 385 
u, it will be preſumed they will favour both alike, 21 K 6. 4. 
e vithout any difference. 95 0 

- W 1V. Ifan Alien is party, who ſlips his opportunity, and 

e ſuffers a Tryal by all Engliſh, the ſame is not a Verdict Er- 

1cneous 3 for if he will be ſo negligent as to ſlip that advan- Dyer 28. 
uge which the Law gives him, it is his fault; for the A- © 

lien, if he will have the benefit of that Law, he muſt then 

pray a Venire facias per medietatem Lingua, at the time of tbe 

war ding the Venire facias : But if a neglect of that oppor- 


t unity, happens, yet if he prays it after the awarding a ge- 

neral Venire facias, the ſame may be retrieved fo as it be Dyer 144. 
f before the Venire be returned and filed, for then he may 21 #. 7.32. 
a- axe a Venire facias de novo, or otherwiſe he cannot, nor 
he Nen he afterwards challenge the Array for this cauſe, if it 


{zlls out the Juries are all Denizens 3 though Sandford ſeems Pl. Coren. 159. 
obe 1 a contrary Opinion, for the Alien muſt pray it at 337. 
| 15 per! . s 

V. If there be a general Venire facia, the Defendant 3 E. 4. 11,1. 
mnot pray a decem Tales, &c. per medietatem Linguæ upon 
this, becauſe the Tales ought to purſue the Venire ſacias : 
Butif the Venire facias be per medietatem Linguæ, the Tales 

ght to be per medietatem Linguæ, as if five Aliens and five 
Denizens appear on the principal Jury, the Plaintiff may 

ave a Tales per medietatem; but if the Tales be general de Co.laofo10k a 
ncumſt antibus, it hath been held good enough, for there 
ing no exception taken by the Defendant upon the 4. Cro.g. part fol. 
ding thereof, it ſhall be intended well awarded. 818, 841. 
If an Alien that lives here under the protection of the 
King of England, and aimity being between both Kings, 21 Herb. 4. 
ommits Treaſon, he ſhall by force of the Act of 1 and 2.Stemford. 154. 


to 
her, 

are 
hol: 


r to % and Mary, be tryed according to the due courſe of f 36. Eli. 
ade Common Law, and ſhall not in chat caſe be tryed per by fl 


ion, 
| me- 
of a- 
t of 
enire 
olibet 


udietatem Linguæ. Judges. 
But in caſe of Petit Treaſon, Murder, Felony, &c. if he 
jays his Tryal per medietatem Linguæ, the Court ought toi E nh. 


rant it, | fol. 144. the 
* . Caſe of Sberi 
where the point is fully handled. Co, Iaſlit. 3. — fol. — 


Yet if an Information be exhibited againſt an Alien, the Moores 557. 


**. Uryal is not per medietatem, but according to the Common Barr Caſe. 
( W. * FAY 5 8 | 3 as . 
s are BY If an Alien in League bring an Action (if there be cauſe) 
lien, „* „ = &P ! 6 P ; t. . 0 F „ 21 8888 the 


, 


— 


386 Allens Tryals. Book I oo! 
Colivre Coke's the Defendant may plead in abatement; but if it be ur 
1 A. Alien Enemy he may conclude in the action. en 
Stanf. 160.8, In an action for words the Defendant pleaded Nele, 
25 E4.3.cep.8. guilty, and ſaid he way an Alien born, and prayed Try; medi 
28 Ed. 3. 13. per medietatem' Linguæ, which was granted, and at the ri 
2 ff. 5 3. prias in London, but fix Engliſh Men and five Aliens appear 
ed, and the Plaintiff prayed a' Tales de Circumſtantibu | 


-. wedietatem Linguæ, and it was granted, ſo there wanteMWit E 
one Alien, and the Record was: . je 1 
leo alins Alienigena de Circumſt antibas per vic London, 4 ly 


-  * requifitionets infra nominati Julii Cæſaris, pro mandato Fuſj 
ciarum de novo appoſito, cujus nomen pannelo pradit ofa nent 
ſecundum formam Statuti, in bujuſmodi caſu nuper editi & yn 
viſo, qui quidem Furato fic de novo appoſitus, viz, Chriſtianu 

thick Alienigena exactus venit ac in Furatam illam ſin 

cum ali Furatoribus prædlict. prius impanellatis,” & Turati 

Furatus fuit, &c. It was found for the Plaintiff, and after 

wards moved in Arreſt of Judgment, That no Tales wa 

to be granted de Circumſtantibus, when the Tryal is per ent 

 _ dietatem Linguæ, by the Juſtices of Niſi prius, by the A 

Mich. 35, 36. Of 35 H. 8. becauſe inthe Act it is ſpoken of Free-hold o 

Elis. in B. R. Jurors,andan Alien is not properly ſaid of any Country, o 

Sir Zu to have any Free- hold; but ie was adjudged becauſe th 

— Flu Statute was made for ſpeedy Execution, that it ſhould be 

| * expounded favourably, according to the intent and mean 

ing of the Makers of the Act; and though in this caſe ti 

Tales was prayed by the Plaintiff, where it ought to hart 

been ad requiſitionem Defendentis, et that ſhould be taker 
to be but a miſpriſion, and wouſd be amended. _ 

VI. If che Plaintiff or Defendant be Executor or Adni 

niſtrator, though he be an Alien, yet the Tryal ſhall be Ten 

Engliſh, becauſe he ſueth in Auter dꝛoit; but if it be aver. 

cro. 3. part, red that the Teſtator or Inteſtate was an Alien, then it ſhalt" 

fel. 253 be per medietatem Lingu cx. | | 

Shely a Frenchman who joyned with Stafford in the R 

bellion, in the taking of Scarborough Caſtle in the Coun 

of York, he being taken, was arraigned in the Kings Bench" 

upon an Indictment of Treaſon, and the Indictment wi” / 

contra legiantiam ſuam debitam ; and the Indictment w: 

rul'd to be good, although he was no Subject, becauſe it 

was in the time of Peace between the Queen and the Frend 

Ring. But if it had been in the time of War, E the 

Patt 


ook I. Aliens Kran, 167 
Party ſhould not haye been indicted, but ranſamed. It was ; 
ikewiſe rul'd there, that the Tryal was good, although 
e Venire facias awarded in York was general, and not de 
nedietate Lingue 3 for ſuch Tryal per madietatem Lingus 
Joes not extend to Jreaſont, and the Indictment ought to 4 Her. Dyer 
omit the words, Naturalem Dominam ſuam, and begin that 145- 
e intended Treaſon contre Daminam Reginam, &. Hill. 
36 Eliz.in B. R. Stepbano Ferraro d Game's Caſe in Dr. Lo- 
n þ N 40695 ie 
H an Alien Enemy come into this. Realm, and be taken 
n Var, he cannot be indicted of Treaſon, for the Indict- 
nent cannot ae e ſuam debitam, for he 
erer was in the protection of | the King; and therefore 
e ſhall ſuffer death by Martial Lau, and ſo it was rul'd\ 
113 H. 7. in Perkin Warbeck's Caſe, who being an Alien 
born in Flanders, 1 himſelf to be one of the Sons of 
ing Edward the Fourth, and invaded the Realm, with 
nent to take upon him the Dignity; who had his Judg- 
ent and Tryal by Martial Law, and not by the Common 
Lov of England, 1 22813 2 
VII. The Kingdom of Ireland was a Dominion ſepara- 
( and Geided kom England at the firſt, and came to the 
own of England by Conqueſt, in the time of Henry the sir Jobn Da- 
ond; and the meer Iriſh. were as Aliens, Enemies to the vies Cape 
own of England, and were diſabled ro naeh action, of I 1 
ad were out of the n the Laws of this Realm; 08: 
nd five Scepts of the Iriſh Nation, were only enabled to hs 
ws of England, vix. Oneil de LDlionia, O Adollaghlin de 
Media, O Connog bor de Connacia; O Brian de Tholmenia, and 
ls Murogh de Lagenia, as appears by the Records of the 
ominion of Freland and ſeveral Grants have been made 
the Iriſß, which proves them to be meer Aliens. But 
terwards, though the ſame was a ſeparate! and divided 
ngdom, yet whilſt they were under the ſubjection and 
bedience of the Kings of England, if High Treaſon had 
ren committed by an Iriſh-man, he might be arraigned, 
dicted, and tryed for the ſame within England, and by ca 7. fol. 23. 
be Laws of England; and ſo it was reſolved by all the calvin's Caſe- 
pes of England in Oruck's Caſe, 33 Eliz. and alſo in 
ut Fobn Perrot's Caſe, That Ireland was out of England, 
Id yet that all Treaſons committed there, were to be try- 
Win England, and that by virtue of the Statute of 38 H. 8. 
. 23, HT Arthur 


3 Aliens Tryals. Book Ill 
© Arthur Crobagan , an Friſp Man, was atraigned, fn 
that he being the Kings Subject, at Liibon in Spain ufc; 
theſe words, I will kill the King (innuendo Domini Carola 
Anglie) if I may come unto him, becauſe he is 4 Hy, 

tick; that afterwards he came into England, and was t; 
ken, and tryed by a Jury of Adder, and was foune 


388 


guilty; and it was held High Treaſon by the courſe of th 


Ach. 4 Car.x. Common Law, for his Traiterous intent, and imaginatio of 
cro. fol. 242. of his heart is declared by theſe words, and within the al of 
| tute of 25 E. 3. he . confeſſed he was a Dominican Fr po 
and Prieſt in Spain. * 7 

14 Elis in the Brafon ſays, that an Alien born cannot be a Witnel Mi. o 
— cog che . but that is to be underſtood of an Alien Infidel ; for the yl "4 


„ ſhop of Roſſe, being an Alien born (a Scot) was admitte! 
758. 25s. tobe a Witneſs, and fn. 4 
| Yet an Infidel may bring an Action againſt anothe 
* 11#.8.fol 4. Merchant, or any other however *, and that withou 
Controverſie. | 3 | indy ce 
The teſtimony of a Renegadoe is not to be received: 
this day, by the Laws of any Chriſtian Kingdom or B 
lick; he that hath once renounced his Faith can never hy 
believed, therefore he cannot be a Witneſs ; and ſo it w. 
ft 1 rul'd where one Domingeo de la Cardre, a Reneg adoe, wht 
Hill. 19,18. Was ſworn, and gave evidence; afterwards a new Try 
Car. 2. in B. R. being granted, his Teſtimony was rejected, and he no 
Robles verſus ſuffered to be ſworn, it being at his Tryal proved, that 
Leneftn, he was a Spaniard, and a Chriſtian by Birth and Edwcatim 
and after became a few. © 
Hobart, fol, If an Alien bereſident, and commits an offence, he (þ: 
271. Courten's have the benefit of the Kings general Pardon; but if he i 
Caſe. nat in the Kingdom at the time of the Pardon promulgated 
; then he loſes the benefit of the ſame ; for he is no other 
wiſe a Subject, but by bis Reſidence bere, | 


CHA? 


1A! 


CHAP. V. 


Ok Planters, 
of Poſſeſſion, and its Original rally have more than another, and 
Right. what conditions are annexed to 


f Vacancies natural, which | | ſuch forrunes, for thoſe that are in 
give 4 right to Planters. | neceſſity. 4 

II. of Civil Vacancies, how far the | VIII. Whence it is that there was at 
ſame may be poſſeſſed. : the beginning, and is ftill a tacite 
J. Of Perſons expelled, whether juſt | condition of re-aſſuming our Ori» 
to deny ſuch to plant in places va-| gindl rights, in caſe of extreme er 
cant, natural neceſſity for natural Coni- 
of Planters, whether they have 


munity. 
« fum right, ſo as to diſpoſe by IX. Of neceſſity conſidered in a Cbri- 
Wil, or only a Vſufru#uary poſſeſ- [ ſtian Community. | 
ſion. > X. Of the Primitive Communion , 
l. of Planters , wanting things | conſidered in reference to its re- 
weeſary for the ſupport of humane | ſtriftions and limitatiotis, 
life, generally e according | XI. Of thoſe things that are dedica- 
tothe Laws of Nature, ted to God, ad boly uſe, whether 
ll. Wherefore one Man may natu-| ſubjeft tothe relief of our neceſſities» 


i 


of the Original of Property deducing its inception, 
that which we call poſſeſſion, or meum, and how the 
1e may be altered by War; it may not ſeem unneceſ- 
y to diſcourſe of the acquiring of Property in the new 
ſcoveries of thoſe vaſt immencities of America, which 
ing prepoſſeſſed, ſeem to deny us legally that title 
hich we pretend to. | | 
poſſeſſion by Law, is eſteemed the higheſt title that 
en can pretend to what they enjoy, which is nothing elſe 
It poſitio peds; as if the Ancients had no other ſeal to 
nfirm their Tenures, but the prints of their Feet: And 
od reaſon, ſeeing the mind is not able to take up a place 
well as the body; for many Mens Wills may concur in 
ihing and liking ) the ſame thing, but many bodies 
nnot concur to the poſſeſſing it: Beſides the mind can- 
t ſet an out ward mark on what it likes, that thereby 


declared 


ers might be warned to abſtain from it, all which the 
ay properly doth. Abrabam and Lot going to plant, 


Hi in the firſt Chapter of this Book diſcourſed 4{chamfal. ts. 


| declared no more than this, there was room or vacg 
enongb; and therefore, without further examination » 
ſcruple, they knew * might turn to the right hand ; 
a 


to the left, to poſſeſs what they would to themſelves. of, 
II. This Vacancy, which gives us a right to plant, is t by 
be conſidered in two reſpects, I. Natural, 2. Civil: Th 

firſt is in things which may be poſſeſſed, but actually ar 55 
not, neither in property, nor uſe; ſuch a Vacancy which” * 
| is nullius in bonis, might be occupied by Switzers, who, if.” 
: Cæſar ſaith, would fain have changed their rough Hills f T 
ſome nearer Compania; and Deſarts or places uninhabite F 
may be poſſeſſed and appropriated to the firſt Planter, an 1 
that without all controverſie, but eſpecially by thoſe wh ” 

being expulſed from their own Seats or Eſtate, ſeek enter . 
Tait Amal. tainment abroad: The Anſebarians in Tacitus, cry out, I 
13. the Heaven to the Gods, ſo i the Earth granted to Mortal : F 
and what is woid is publick: Looking up to the Sun ani. 
Stars, they did openly as it were inquire of them, e — 


ther they were pleaſed in bebolding any ground empiy, and wit! 
out Inhabitants, they ſhould rather caſt forth the Sea, and wn 
| whelm the Spoilers of the Earth. | | 
Ubi nec poſſeſſios III. Civil Vacancy, is where it is not abſolutely inco 
eſt plene in bo- porated, as among the roving Arabians and Moores in Bc 
uns fu hom hary, and other Africans and Americans, who poſſeſs ol 
= in palſef place to day, and another to morrow ; theſe by their fre 
quent returns, ſhew that they.abandon not the places the 
remove from, as derelicta que quis in bonis amplius numera 
non vult; we cannot ſay, that their natural or voluptuan 
intereſt in them is no way improved; for Grotius ſeems i 
* De Jure Bet. be of Opinion, That if there be ſome Deſert or barret 
li ac Paci, lib. ground, the ſame ought to be granted to Strangers upo! 

2. cap. 2. . 1). their requeſt, and, ſays he, Ir is alſo rightly ſeized on W; 
them, giving this reaſon, For that ys ought not to . is 
eſteemed occupied which are not cultivated; but only as to f 
Empire, which remains entire to the firſt People, they do n 
offence ng nn, and manure a part of the Land tha 

im. Pruſ.,. 1y 05 neglected T. 

* RT a But we muſt preſs this Argument of Gretius very te! 
derly, leſt by the ſame reaſon others conclude, that thok 
Eſtates which are not competently improved, are derelid 

and occupiable by others, which would introduce perf 
tual confuſſions, and eaſily perſwade every Man _ 
; Could 
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could husband his Neighbours Lands better than himſelf: | 
However this is a clear caſe for all Planters, that thoſe Red 12 | 
waſtes, or aſperi monjes, which the Natives make no uſe f, . 
ch nor can receiveany, damage by their being poſleſſed au 
yy ochers, may lawfully be impropriated by them. 

IV. Again, if a Nation or People ſhould happen to be 
expelled out of their own Country, deſire to ſeek void 
places, or at leaſt ſuch as might not abſolutely endamage a Bald. 3. cuſ. 
People into whoſe Territory they come, they may juſtly 293- 
glant; the reaſon is, for that Dominion or Property might 
be introduced with a reception of ſuch uſe which profits * S*rv. ad 7. 
ſuch diſtreſſed People, and hurts not thoſe ; and there- — _ 
fore the Authors of Dominion are ſuppoſed willing rather mw innocuum; 
to have itſo ; but to give away that which we have but a cujus vindica- 
bare right to and no poſſeſſion, can neither be juſt in the tin air, nul 
ver, nor lawful in the receiver. We have an eminent 
Example of this amongſt the Turks; for the Tartars ha- 
ng over-run the Northof Aſia, and many Nations fled: 
fom their own Countries for fearof them, amongſt other 
the Coraſines, a warlike Peaple, being thus unkennelled, 
they had their recourſe. to the Sultan of Babylon, and 
petitioned him to beſtow ſome habitation upon them; 
their Suit, according to the Rules of Policy, he could nei- 

her ſafely grant nor deny; ta admit them to be Joynt- te- 
nants in the ſame Country with the poſſeſſed Turł would 
urn to a preſent inconvenience and a future miſchief, and 5 
v deny them might perhaps edge their diſcontents into Matthew Pa- 
eſerateneſs; therefore inſtead of giving them Gold, he r. fol-851- 
ent them to the Mines, yet ſo as they took it as a very | 
eat courteſie; for he beſtowed on them all the Lands 

hich the Chriſtians held in Paleſtine, liberally to give away 
phat was none of his, and what the others muſt purchals 
before they. could enjoy: Sad was the Donation; for by matthew Faris 
ictue of that Conveyance they became Conquerors of fol. 834, 833. 
ſeruſalem, and of the whole ſtrength of the Chriſtians. * 

v. But admitting that Planters may appropriate a Plan- 
ation for their living, whether ſuch may diſpoſe of the 
ame by Will (we ſuppoſing the Poſſeſſor having no Heir) 
for that he might ſeem to have but an uſufractuary poſſeſſi- 
on till a deſcent had been caſt, which then perhaps may turn 
he ſame into a Right : Without all controverſie the very + us ic is con- 
immediate = creates a right againſt ſonant to Na- 


all, ture that my 
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all, but he that hath Empire. there, and that very tjph 
— Ach the Party in his life time might have actually crane 
was before over to another. Now though the deviſe in the Will oge. 
uncertain, rates not till after his death, yet the gift is made ducing 
_ now be his life; according as the French have it, Se deſpouly 
negetlary that want que de f en aller coucher, that is, Man firſt puts off ti 
the conlent cloathes, and then goes to bed. 
which others 88 1 
gave to this ar firſt, ſhould ſtand fixed, eſpecially if there was no obligation. or declira. 
tion at the firſt to the contrary. Vide Selden de Jure Nat. & Gen. ad men. Heb. id obl; 
at, quod eft ex officio quad leg eff : But the ſanction of a Law ſuppoſes the nullity of 
farc of nature, not of a right of nature. 


VI. Again, Perſons having arrived in thoſe Territo- 
ries, and planted, but before they have reapt the fruits 
their labour, neceſſity is found within their Huts, and a 
ſupply of chings for the ſupport of humane life is wanting, 
whether ſuch may ſeek the means of ſubſiſtence by the 
Laws of Nature, and in caſe of refuſal (after requeſt) force 
them from their Neighbour Planter ? Surely that whichis 
neceſſary for any natural ſubſiſtence, and neceſſary to ano- 
ther, belongs juſtly to me, -unleſs I have merited to loſe 
the liſe which I ſeek to preſerve. There were a defect in 
Gods creating our natures, ſuch as they are, if he did not 
Pia mater pa- Provide means to uphold their beings, according to the 
nem inter libe- natural faculties which he hath given them. A good Mo- 
uy nap ther divides her bread among her Children, ſo as a motſel 
a Fools, may come to each; let us therefore judge this caſe by 
| thoſe rules of Juſtice, by which we judge other caſes : If a 
Father in his Will paſs by a Child or names him, but upon 
falſe cauſes leaves him nothing, he is notwithſtanding by 
the equity of the Civil Law admitted to a Childs part, 4 
legitima, and may form his Action contra Teſtamentum in- 
Meioſum. Men are all a Kin, and we derive one from ano- 
ther, and to let others ſettle in our places, who may juſtly 
expect as much due to them, for their natural ſubſiſtence, 
as was to thoſe who before went out of the World, to 
make place for them, yea though they aflizn them nothing 
at their departure. 7 
Man were of all living Creatures moſt miſerable, if he 
might not during this life have that meaſure, which God 
would not have an Ox defrauded of; thus hath every 
Dunghil-fly a right to live, and to remain inſectile, _ 
; 6 


I Book III. Ot Planters, $93 
ge beſides exiſtence hath ſenſe, and may not juſtly be de- = 
rei prived of that its chiefelt felicity, unleſs it be importunate 
pe- £0 nobler Creature. R * 1 3+ , 
Fil 'Tis very true that no Man can pretend to ſhare io 
ale the Sweat of another Man's Brows, or that the Pains an 
hi waſting of another Man's life ſhould be for the maintenance 
of any but his own; nay though it be granted, that thoſe 
Neighbour-planters, who being ſetled before us, and ha- 
ing acquired either by Induſtry, or lawful donation, the 
of fits of other Mens labours, and conſequently muſt enjoy une in 
more Plenty than a new Comer or Planter, yet all that wor — . 
bey poſſeſs is not properly theirs ; for if another by ex- Obi Fon _—_— 
110-8 treme neceflity be periſhing, and they have above what ao6ic non 
's ol ey can conſume in a natural way, then they have noful- ditar, five in 
der a property in that plenty than Stewards have, and for 8 
ine this regard they are ſo called in Scripture: The Earth fill is pp abt que a 
the ne Lords, and the fulneſs of it is mm be made it of bit pus ſumimug, 
orce Bin matter, and for the faſhion of it uſed not our aid; yea, von per vim 
cis; his Sun which fill produces, and his Clouds which drop fat- ee n 
xs: We can only pretend the contribution of a little Cy. Wen 
gains for that which is our natural ſhare; fo that in plain 
aſon we may not expect to be otherwiſe qualified than 


not tewards, for all that which is not probably neceſſary for 
the or own ſubſiſtence, or for theirs, who ſubſiſts only by us : 
Mo-BWherefore Lazarus ready to periſh (not by fault, but by 


nifortune) had taken Dives his Crums, contrary to his 
jill; yet he had not ſinned no more than he who takes Leſſim, 6.2, 
mething which the Lord or Maſter hath given him, . 2. 4b. 12. 


bon BWhough the Steward contradict it: But if ic ſo happen, 
80) at both the Planters are in pari neceſſitate, then melior eft 

„ x, mditio poſſidentis 3 or as S. Paul's words are, when he ex- 

| 


ited the Churches Charity and Alms, for the Relief of © 
the diſtreſſed Members of Chriſt, Not (quoth he) that we 2 Cor, S. 13. 
wud be ſtruitned, and e e „ 
VIII. The will of thoſe who firſt conſented mutually to 
ride the Earth into particular poſſeſſions, was certainly 
ch as receded as little as might be from natural equity; 
or written Laws are as near as poſſible may be to be inter- 


bs preted by that; and therefore in caſes of ſuch extremities . .  ,, 
Ger are not without examples, of taking the Goods of one Gretius de Fare 
wy t nden, the neceſſities ol _ : And therefore at on, — . * 
105k ovitions begin to fail in 1 ip, every 2 be 8457 | 


1 


0 br. 
* 


7 
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w hope, nor fear to themſelves, bus ſecurely expe other Mens 
24 idle to themſelves, and bhurdenſom to un. 
Wherefore in the midſt of that primitive Communion, 
we lind that the Apoſtles went domatim, from houſe to 
houſe breaking of bread, therefore they even then retained 
ty their houſes in property; which property is ſuppoſed 
by the eighth Commandment, as well as itis by Chriſtian 
Charity: For no Man can ſteal, but by invading the right 
of another ; and as for Charity, it is neceſſary he have 
ſomething of his own, to be able to fulfil its commands, 
and to make a dole at his door; and it is very convenient 
that he give it rather with his own hand, than by ſome pub- 
ck Collectors, For Charity is hated moſt with the ſenſe of its Mat. . i i. 
wn action. Moreover under the Law, Jews were com- 
manded 70 love one another as themſelves; - yet this Command 
ook not away Property then, therefore it takes it not a- 
way now; notwithſtanding we own the uſe or uſufruct 
ff our Properties to the diſtreſſed, though our ſelves be at 
he ame time in diſtreſs ; juſt as we are commanded, by 
he peril of our own lives, to endeavour to ſecure our 
Neighbours life, which is yet a Charity more tranſcendent 
han the other, by how much life is above a livelihodd. 
ad though the various Laws of Countries have variouſly 
rovided puniſhment for thoſe, whoout of meer neceflity - 
abe ſomething out of anothers plenty; yet that proves 
che act to be ſin, or repugnant to equity or conſcience, 
ut rather repugnant tothe conveniency of that Kingdom 
WW Republick where the act is committed; and the true 
aſon of the ſame is, leſt thereby a gap mightbe laid open 
þ Libertiniſm ; beſides reaſon of State, we know, con- 
ders not vertue ſo much as publick quiet and convenien- 
or that right which is ad alterum. _ Res Yer 
XI. We will now conſider thoſe things which are Gods, 
hich yet are not his in ſuch a ſtrict rigorous ſenſe, but 
hat they lie open to the exceptions of our juſt neceſſities, 
„ce that which is devoted as a Sacrifice to him, in cafe 
Wt neceflity, may be made our dinner, witneſs the action 
David: Wherefore the conſequence of our Saviour's 
Inſwer was very ſtrong, when hedefended his pulling the 
us of Corn in anothers Field: That if it was lawful for 
devid in his neceſſity to eat that bread, which was provi- 
a for the Table of God; then how much more was it 
N 1 fal 


— 


wh lawful for him and his Apoſtles in their neceſſities to take 
Decretals of a refreſhing out of that which belonged to Man? By th 
Gratian, lib. Canon Law, if no other means can be found, the Veſſels of 
1 the Altar may be ſold to redeem thoſe Souls who are en 
Smodus Aire · thralled in miſery and Captivity; and is there not good 
/iacenſis, 1. reaſon for it, ſeeing they ſerve but for the Souls of Men 
Can. Concilium and therefore the Souls of Men are more precious tha 
Toletanum. they? Yea the Sacrifice it ſelf, to what end is it, but t 
| obtain a ſtate of piety for us? 
| ' Upon what hath been ſaid, it may not ſeem an inju 
| if a Planter (wanting thoſe things for the ſupport of h 
man life) requeſting a reaſonable proportion of his Neig 
» bour ( having it to ſpare ) with an intention to repay, 
Grating de Jure denied, by force to take the ſame from him; for that re: 
Belli ac Pacu, fon which creates a puniſhment in a ſetled Commor 
_ wg 2. wealth for the like actions, does in ſuch places fail. 
2 9* | . . 94 
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O HAP. VL. 


1 of Conſiderations touching their I X. Of places totally exempted in 
various and ſeveral Forms of Go» | England from their Society. 
vernment down till their total ex- | XI. Of the Endowment of their 


tirpation, Wrues according to the Laws of the 
Ii. Of their firftl coming into Eng-] Jet, and of their power of Ex- 
land, and when. communication of each other. 
Ill. of their ftate and condition af- | XII. Of the real ſtate and condition 
ter their inhabiting here. that they remained in, mtwith- 


w. of their Privileges and other | ſtanding all their various and ſe- 
Immunities. in reference to their | \ veral immunities. 

Monies and Charters. XIII. Firſt, in reference to their 

y, Of their Cheſts and Stars, and | Perſons, being obliged to wear 
the manner of proceedings for the | Badges or Tables on their Breaſts, 
recovery of their debts, 2 as notes of diſt ind ion, and 

VI, 0f their Charters and Immunities, | ving entred the Realm, could not 
and of the confirmation of the ſame. | depart without Licence. 

VII. Of the Conſequences and Incon- | XIV. Secondly , as to their Eflate, 
veniences that fell and were occa- | the ſame being ſolely at the will of _ 
ſuned by reaſon of their Courts, at the King; for at their death the 
to the Eccleſiaſtical Cognizance. | ſame eſcheated, they could ſue witb- 

Mu. Of thetr power in erefing of | out leave or licence, the King 
Synagogues, and of the foundation | might reſpite or releaſe the ſame, 
of the Houſe of Converts, now cal- | and have nothing but what was 
led the Rolls. I folely at the devotion of the State, 

R. Of their Charter obtained of the | continued ſo till their total baniſh» 
rr Eng- | ment out of the Realm, 8 

ind. | 


A Nur the remainder of that mighty Nation, which of 
| old were elected a People peculiar, are now by him 
that firſt choſe them, diſperſed over the face of the Earth, 
and are become the molt politick of Traders now extant, 
having by their Induſtry cemented themſelves into the 
principal Revenues and Traffick of the Univerſe, but more 
N among thoſe Nations who remain in darkneſs 
and in the ſhadows of Death. It might not ſeem impro- 
pr to examine how their condition ſtood of old in this 
Nation, what advantages and diſadvantages they brought 
o this Realm, and how the Laws of the ſame ſtand in re- 
krence to that People at this day. Nh | 
Nn 3 At 


| — At the firſt the Fathers of their ſeveral Families, and 
the Firſt-born after them, exerciſed all kind of Govern ,,; 

ment both Eccleſiaſtical and Civil, being both Kings and 

Prieſts in their own houſes, they had power over their 

own Families to bleſs, curſe, caſt out, diſinherit, and punikh 

with death, as is apparent by Noab towards Cham, Abra. 

bam towards Hagar and I/mael, Jacob towards Simeon and 

Levi, &c. In Meſes's days then did this Prerogative of 


Primogeniture ceaſe ;. and as Aaron and his Poſterity weg 7 

inveſted with the right and title of Prieſts, ſo Moſes and no 

Foſhua governed the People in a kind of Monarchie Ear 

Authority. | 3 $7 ey late 

After Joſhua ſucceededJudges, their Office was of abloWW and 

lute and independent Authority, like unto Kings whenM i f. 

once they were elected; but there were long vacanci 1 

and chaſms(commonly )between the ceſſation of the one; x 

and the Election of the other, yea, for the moſt part the i. 

ſeldom choſe a Judge but in the time of great troubles anWyeat 

eminent dangers, which being over: paſt, he retired to Wk 

private life, much ſymbolizing with the Roman Dictatom um 

and continued with them according to the computatioſ app 

Aug. de ciuit. of ſome 329 years. In the vacancies or diſtancies of tin bein 

Dei, lib. 18. between Judge and Judge, the greater and weightier mat bat. 

cap. 22 ters were determined by that great Court of the Seven ons 

5 called the Sanbedrim, in which reſpect the Form of G oſe 

/ vernment may be thought Ariſtocratical; Kings ſucceſhe 

ed the Judges, and they continued from Saul to the Ca 
. tivity, that is about 00 years. | 
Oſher: From the Captivity unto the coming of the Meſſut 


which is thought to have been 536 years, the State oft 
Jews became very confuſed, ſometimes they were ruled! 
 Vice-gerents, who had not Supreme Authority in then 
ſelves, but as it pleaſed the Ferſian Monarchs to al 
them; they were called Heads of the Captivity, of whic 
was Zorobabel and his Succeſſors down to Hoſodia, whit 
were thought to have been of the Poſterity of David; Wu 
likewiſe the other ſucceeding ten chief Governours und 
Alexander the Great, in the laſt of thoſe ten Governmen 
departed from the Houſe of David, and was tranſlated! 
the Macchabees, who deſcended from the Tribe of Leviat 
from them the Soveraign Authority continued to Hr 
the Askalonite his Reign, at which time our Saviour Cicig 


Book III. Dl the Jews. | ws: 
and WY was born according to Jacob's Prophecy: The Seepter ſhall Gen. 49. 10. 
n- er depart from Fudab, nor a Law-giver from between bis | 
fret until Shilo ( that is, the Meſſiah) come; Which Scep- 
ter was given to Fudab, that is, to the Twelve Tribes 
from the time of Moſes, and that it was taken fully from 
them in Herods time, and given to him who was a * Pro- * A Jew is a 
ſelyte, and no ways deſcended from that holy ſtock, for name of pro- 
ſuch was Herod. | 2 not of 

Their condition ſince the extirpation of their Com- Nation Joſeph. 
mon wealth, and their diſperſing over the face of the whole Sceliger ex quo 

Earth, after the ſacking of their Metropolis, is filly. 5 atv. 
lated by Jeſepbus, Euſebius, and others, and what condition, — Pag. 19, 
and how uſed in moſt Nations they have been ſince then, 

i fully illuſtrated by Heylin in his Microcoſm. Fol. $58,569. 

Il. When they came firſt into this Realm is not certain- 
ly related by any of the Hiſtorians in their Writings ofthe 
ritiſh or Saxon Kings Reigns; however this certainly ap- 
pears, that William the Conqueror tranſlated the Fews iii Holinſhed, Val. 
kan, from thence to London ob numeratum pretium, E 43. pag. 13. 
mm of Money given by them to him, who accordingly 
pointed them a place to inhabit and trade in, which 

eing aligned them, they were under the Protection and 
Patronage of the King, and as his meer Vaſſals, their Per- 
ons and Goods being his alone, and that they could diſ- 
pole of neither of them without his Licence; and this ap- 


by chat ancient Law related by Sir Heng IK cual 623. 
De Judzis in Regno conſtitutis. 


N 
| 


Ciendum eft quoque, quod omnes J ads: ubicunque ee 
O Kegno ſunt, ſub cutela #4 defenſione Domini Regis. 6 23, 
int; nec quilibet eozum- alicui diviti ſe: poteſt ſubdere 

ue Regis licentia Judzi, c omnia ſua Regis func. Quo 

quiſquam detinuerit eis pecuniam ſuam, perquirat Rex 

Inquam ſuum pꝛopzium, (or detinuerit eos, vel pecuniam 

_ perquirat Rex, fi vult, canguam luum Popziem ) 

dir Henry Spelman renders it. 


III. Theſe People Yr they had planted en in 

us Iſle, and being thus protected, drove on the Trade 
ad Traffick of = ſame with a mighty hand to ſuch a 
eight, that by the end of King Rafuis time, they became 
Nn 4 power- 


_ De the Jews. Boch Il. 
| e ere rich and numerous, and to that degree fo zca. 
ous for their Religion, that they not only held open Dif. 


5 putes, but endeavoured to bring over by Monies the poor 
Jb. Brompton, and needy to be of their Opinion. So high and infolent 
Col. 148. were they grown up in a ſhort time, which continued till 
1.5 King Henry the Second's Reign, at which time their con- 
dition became a grievance to the Nation by reaſon of theit 
| Oppreſſions, Murders, and Inſolencies, which that King il 
Gereafins Do- taking into conſideration, baniſhed the wealthieſt of them. li 
robernenſis in and the reſt he fin'd at 5000 Marks. The moſt perniciosMl m 
= . act of Murder which they were accuſed of, was, Tha © 
143. Generally on à Good Friday they would, if poſſible, ge 
Fax Val. 1. à Child of Chriſtian Parents, and crucifie himin-derifonl be 
fel.zo5. of his Religion. 5 FOR 
IV. King Richard after his return from the Holy Land C 
taking into conſideration the neceſſities and ſtraits that 1 
that expenſive Expedition had reduced him, and being ! 
deſirous to reduce the Monies and Eſtates of the Fews int 
fuch a condition, as if neceſſity ſhould compel him t 
ſeize on the _ a = before the —— _ i " 

was propounded that the King declaring his being fenſibl 
. of the ſtate and condition of Thi ma a mean might he in 
Ret. Pat. 41. found out for the ſetling and peaceable driving of Com 
H.B. m.4- merce between the Chriſtians and them; Whereupoſf ge 


— PPez=rrrD2 ww n=! 


4. Et 1X Judges were appointed to hold Courts touching the Gt 
254. © vernment of the Few, and their Commerce was appoimſf m 


Job. Brompton, ed out in theſe words: 5 
— 4% All the Debts, Pawns, Mortgages, Lands, Houſes, Auf 1 
3. Page 133. and Poſſeſſions ſhall be regiſtred, the Jew who ſhall ' conceal all 
0 F theſe, ſhall forfeit to the King bis Body, and the concealment ror 
and likewiſe all bis Poſſeſſions and Chattels, neither ſball.-it Miche 
lawful to the Jew. ever to recover the concealment ; allo ſe Mer 
ſeven.places ſhall be provided, in which they ſhall make all: 
Contracts, and there ſhall be appointed two Lawyers that "Mr, 
Chriſtians, and tuo Lawyers who are Jews, and two legal M 
gifters, and before them and the Clerks of William of i (a; 
Church f S. Maries, and William of Chimilli ſhall chal;r 
Contracs be made, and Charters ſhall be made of th we 
Contracts by way. of Indenture, and one part of the ll 
- denture ſhall remain with the Jew ſealed wich his Du en 
to whom the Poney is ſent, the other part ſhall remain oe 
the Common Cheff, whercin ſhall be. chzee * | 
: „ | 1 


et ein l 


* 
EY 
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cx Ml Beys, whereof the two Choiſtians ſhall keep one Key, 
Dif. Wl aud the two Jews another, che Clerks of William of St. 
oor Maries Church and William of Chimilli hall keep the 
len; MY third; and mozeover there ſhall be chzee Seals to it, and 
i thoſe who keep the Seals ſhall. put the Deals thereto. 
don. Pozeover the Clerks of the ſaid William, and William + 
heir Gall keep a Roll of che Tranſcripts of all the Charters ; 
ON d as the Charters ſhall be altered, ſo let the Noll be 
gem likewiſe 3 fo2 every Charter there ſhall be 3 4. paid, one 
Soul nopety thereof by the Jew, and another moyety by him 
to whom the mopety is ſent, whereof the two Mriters 
hall have 2 4. and the Keeper of the Roll che 3 4. and from 
hencefozth no Contract ſhall be made with, noz any pap⸗ 
ment made to the Jews, no2 any alteration made ok the 
Charters but beſoze the laid Perſons oz the greater part 
of them, ik all of them cannot be pzeſent, and the akoze⸗ 
ſaid Chziffians hall have one Roll of the debts. and re⸗ 
ceipts of the payment which from hHencefo2th are to be a 
made to the Jews, and the two Jews one, and the Rürper 
of the Roll one. Pozeover every Jew ſhall ſwear upon SIS 
his Roll, that all his Debts. and Pawns, and Rents, and 
ill his Goods and Poſleſſions he ſhall cauſe to be enrolled, 
and that he ſhall conceal nothing, as is afozeſaid ; and if 
he ſhall know that any one * ſhall conceal any thing, he 
hall ſecretly reveal it to the Juffices ſent unto them, and 
that they ſhall dete and hew unto them, all falſifiers 
and Foꝛgers of Charters, and Clippers of. Ponies, when 
1 where they ſhall know them, and likewiſe all falſe 
Charters. all 4 > Ra | 

V. This Cheſt was called Arca Chirographica, or Chi- 
$0 g2pborum Fudæorum, and the Notaries and Regiſters of 
them ſtiled, Chirography Chriſtiani and Fudæi Arcæ Chiro- See Purchar's 
rraphice London, Ofon. or other ſuch City. where ſuch Pilgrimage, 
Cheſts were uſually kept, all their Deeds, Obligations,“ © 10. $-7+ 
ad Releaſes were uſually called Stars and Starr, Star- jp, conceived 
, Star in our Latine Records, from the Hebrew word che Star- 
(s Mr. Selden obſerves) Sbetar contracted by the omiſſion Chamber was 


of He) which ſignifieth a Deed or Contra. Theſe Stars — 


ere for the moſt part writ in the Hebrew Tongue alone, the Ched for 
= Weſt mafter 


remained with the Stars of chat City and not ſo called, as it is mentioned, Co. 4. Inft.66. 
dome of them are now extant in the Treaſury of the Exchequer in King Jobns Reigu. 
* . LG dad, . at *s J" Es an” $234 1 \ 


or 
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or elſe in Hebrew on the one fide or top of the Parch- Ml tit 
ment, and in Latin on the other ſide or botton of the in 
Deed after the Hebrew. . lu 

If any Chriſtian, became indebted to any Few by ſuch I C 

Star or Writing put up and reſerved in his Cheſt, and = 

paid not his Money at the day appointed, together with all 

the Intereſt where any Intereſt was reſerved, then he ſued Ml ?* 

forth Letters by way of Proceſs againſt him both for the Ml . 

Debt and Intereſt under the Notaries or Regiſters hand, 

to appear before the Juſtices pi N- appointed for the jal 
Government and Cuftody of the Fews to recover the 

Vide Fine ſame; but yet ſuch Few could not obtain ſuch Licence till 

Rolls 6 Fobon. he had paid a Fine to the King for the obtaining of ſuch 
m. 17. and Letters, anum Baſantum, vix. Beſantum for every pound 

likewiſe in H. ng ſuch Stars v in the Flug "Wl teſt 

3. C Ed. 1. and luch Stars were in the nature of Judgments, upon 

which Extents were ſued forth, and the Lands of the - 

Debters were ſeizable notwithſtanding, in whoſe hand 5 

* Fines 9. Jab. ſoever they came, after the Star was entred into“: Aud gi; 

wemb. 5, ff it happened, that any Perſons denied their Deeds, o xi 

\ any Controverſie did ariſe upon which there was am H C 

Tryal, the fame was by a Jury half of Chriftians, andi dur 

the other of ſix legal Few. } unt 

Such Stars or Cheſt-Judgments were aſſignable to Chi. nig 

ſtians, together wich the extents upon them, and the dier 

Pat. pars 2. Aſſignee might vouch over the Aſſignor to Warranty in un 

an. 3. Hen. 3. ſuch caſe, So likewiſe to the King they might aſſign over 

Wl. Debts to pay their Taxes. 

VI. As this Politick Prince had provided this mean for 
the diſcovering of their Eſtates, ſo did he from time u 
time award Commiſſions to Juſtices for the Tryal of Cau 
ſes and Controverſies that aroſe between Chriſtian ani tot 
Jew, and granted them divers Liberties and Privilege Huta 
which afterwards were confirmed by theſe two enſuingWritu 
Charters of King Jobn. | Re 


Chart. 2. 7 N Dei gratia, &c. Sciatis nos conceſliſſe ons 
a. 49. Charta J nibus Jutzis Angliz & Normaniz, libere & honozifict 
Judasrum An- habere reſtdentiam in terra noſtra, & omnia illa de noftri; 
tis. & omnia illa quæ modo rationabilicer tenent in terris! 
feodis, & vadits c akatis ſuis: & quod habeant omnes l. 

bertates & conſuetudines ſuas ſicut eas habuerunt tem 

poze p2edicti Regis H. Avi patris noſtri, melius & quits 

| tits 
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tins & honozabilius, Et { querela oꝛta fuerit inter Chriſtie 


* mum k Judæum, ille gui alium appellaverit ad querelam 

be gm dirationandam, habeat Teſtes, ſcilicet legitimum 
Chuſtianum & Judæum. Et ſi Judæus de querela ſua 

- Pieve habuerit, 1Bzeve ſuum- erit ei teſtis. Et f Chzi- 


fianus habuerit querelam adverſus Judæum fit judicata 
yer Pares Judzi, Ct cum Judzus obierit, non detinea- 


the WE niam ſuam & debita ſua, ita quod mihi non diſturbetur, i 
habuerit hæredem qui pꝛo ipſo reſpondeat & rectum faciat 
de debitis luis & de fozisfaco ſuo; Et liceat Judzis om⸗ 
the nia quæ eis appoztata fuerint fine occaſione accipere & 
lg emere, exceptis illis quæ de Ectleſſæ ſunt & panno ſan- 
uch guine lento. Et ii Judzus ab aliquo appellatus fuerit fine 
nd, tete, de illo appellatu eric quietus ſolo Sacramento ſuo 
pong ſuper libzum ſuum, & de appellatu illarum rerum quæ ad 
Cozonam noſtram pertinent, ſimiliter quietus erit ſolo 
and Sacramento ſuo ſuper Notulum ſuum. Et ſi inter Chi⸗ 
And fianum & Judzum fuerit diſſentio de accommodatione 
» OW alicujus pecuniz, Judzus pꝛobatum Catallum ſuum, & 
am Chiiſtianus lucrum. Et liceat Judzo quiete vendere va- 
and dum, poſtquam certum eric, eum illud unum annum & 
mum diem tenuifle. Et Judæi non intrabunt implacitum, 
cht. nin coꝛam Nobis, aut cozam illis qui Turres noftras cuſto⸗ 
_ theMdierint, in quozum Ballivis Judzi manſerint, Et ubi- 
y iMcunque voluerint, cum omnibus Catallis eozum ſicut res 
noſtræ pꝛopziæ, & nulli liceat eas retinere, neque hoc eis 
p2ohibere, Et p2zcipimus quod ipſi quieti ſint per totam 
n forfMAngliam & Normaniam de omnibus Conſuetudinibus & 
e to Theolontis & modiatione vini ſicut noſtrum pꝛopzium Ca- 
tallum. Et mandamus vobis & pꝛæcipimus quod eos cu- 
ſtodiatis, & defendatis , ck manu-teneatis, c pzohibemus 
legesMicquis contra Chartam iſtam de his ſupzedicis eos in pla- 
CuingMcitum ponat ſuper fozisfacuram noſtram, ſicut Charta 
Regis H. Patris noſtri rationabiliter teſtatur. Teſte T. 
Humf. filio Petri Com. Eſſex. Willielmo de ereſcal. Com. 
e om de Pembr. Henr. de Bohun Com. de Hereford, Robert de 
bfu Turnham, Willielmo Brywer. kt. Dat. per manum S. 
oftri Well. Archidiac. apud Marleberg , decimo dei Aprilis Anno 
ris negui noſtri ſecundo. 8 


quits | Johannes 


tur coꝛpus luum ſuper terram, ſed habeant homines pecu- 
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chart. 2 Joban. FOhannes Dei gratia, 8c. Stiatis nos conteſſiſſe, | 7 
n. 53-confirma- J pꝛelenti Carta noſtra confirmaſſe Judzis noſtris in © 
4 cg jy Anglia, ut exceſſus qui inter eos emerſerint, erceptis hi 
qui ad Cozonam & Juſtitiam noſtram pertinent, & de Po), 
te hominis & mahemto, & de aſlaltu pzzmeditato, & de fra; 
ſtura domus, c de raptu, & de Latrocinio, & de Combuſtios 9 
ne, c de Thelauris, inter eos deducantur ſecundum Legem tn 
ſuam, & emendentur, & Juſtitiam ſuam inter leiplos fu, tn 
ciant. Concedimus etiam eis, quod | quis eozum alium 
appellaverit de querela quæ ad eos pertineat, Nos nemi⸗ Py 
nem compellemus ad teſtimonium cuiquam eozum contra 
alium exhibendum, led fi appellatoz rationabilem & id, ,, 
neum teſtem habere poterit, eum ſecum adducat. Di quod 
vero opus ſceleratum & apertum inter eos emerſerit quod 
ad Coꝛonam noſtram vel ad Juſtitiam pertineat; ſicut de 
pꝛædidis Placitis Coꝛonæ, licet nullus eozum noſter ay: 
pellato2 fuerit, Nos ipſam querelam faciemus per Lega- 
les Judzos noftros Angliæ inquiri, ſicut Charta Regis H. 4 
Patris noſtrt rationabiliter reſtatur. Teſte G. filio Petri 5 

Com. Eſſex, Willielmo Mareſchallo Com. ve Pembr. Hen. 
de Bohun Com. de Hereford, Petro de Pratell. Roberto de 
Turnham, Willielmo de Waren, Hugo de Nevil, Roberto 
de Veteri Ponte. Dat. per manum S. Well. Archidiar, 
_ Merleberg decimo die Aprilis, Anno Regni nofti 

ecundo. . 9 


Cok. 4. Inſtit. VII. This Court being thus erected for the Govern 2 
fel. 254. ment of the Fes, under the colour of the ſame, there wen 
many evaſions found out to avoid the puniſhments whic 

they juſtly acquired for their ſeveral delinquencies; an 
therefore when any of theſe Fews were convicted before 

any of the Eccleſiaſtical Judges for offences againſt a 
Eccleſiaſtical Perſon, or for Eccleſiaſtical things, or fot 
Sacriledge, or for laying of violent hands upon a Clerk 

or for Adultery with a Chriſtian Woman,the Conuſanceo 

the cauſe was always avoided by the Kings Prohibition 

becauſe (as was alledged) they had their proper delgat 

Fudges who ſhould and ought to have Conuſance of ſud 

Matthew Paris things; ſo that if a Few happened to be convented befor 
additamenta, the Judges aſſigned for ſuch things, upon denial of thi 
* lame by the Perſon alone, the ſimple aſſertion of anoth 


aw and of one Chriſtian without the adminiſtrinp of any 
Oath, they might have purged themſelves, the proof of 
the Proſecutor being utterly rejected. | 


VIII. By the Canon Law no Few could build or erect a Decret.Gratian 
Synagogue 3 for if they did, the ſame was ſeizable into 1. 5. 7 
the Crown: The like was ſo done in the Year 1231. when — n. 

| . X 3. p. 76. | 
fi they had erected and new built a curious Structure for a 
um Bo Synagogue, the ſame was taken into the Kings hand“, and * Jobn Stow 
ni, dedicated to the Bleſed Virgin, and afterwards granted Cn. fol. 182. 
tra to the Brethren of St. Anthony of Vienna, and called St. Au- 
: ;onies Hoſpital 3 but yet an old + Synagogue they might 22 _ 

repair. | | | 

King Henry the Third finding that many of the Jews Matthew Paris 
were converted to the Chriſtian Faith, but yet were not- #ft. Angel. fel. 
"Wl withſtanding perſecuted by their Brethren, erected a con- 393 


ee venient Houſe and Church, with all neceſſary accommo- 

* dations, and called it by the name of the Houſe of Con- Conceived to 0 
den zerts, in which place, if any would live a retired life, be the Rolls in | 
= they had all accommodations granted them for their lives, nn 


which place continued a Houſe of Alms and Receptacle | 
for the converted Fews conſtantly down till 18 Ed. 3. and 
then there proved a failure of ſuch Converts, and the 
place became empty and ruinous; whereupon that Prince 
in the eighteenth year of his Reign granted theſame Houſe 
to other poor People who had nothing to live on, with the | 
benefit and accommodation of the Gardens and other | 
things, and an Alms of 1 d. a day out of the Exchequer 
to each poor Perſon: Which place one William de Bunſtal 
being made Guardian of, and likewiſe at that time Maſter | 
of the Rolls, afterwards obtained of that King to annex 
the ſame Houſe and Chappel of the Converts to the Ma- 51 E. 3. m. 20. 4 
ſter of the Rolls and his Succeſſors for ever. 9 
The Conſtitution of this Society (when it was in being) 4. Concil. Tole- 
was purſuant to the Canon Law ; for by that it was de- 49, Can. 39% 
creed, reciting: That in regard the companies of evil Men —— 5 
do oftentimes corrupt even the good, how much more then thoſe qu. 1. & 194 
who are prone to vices? Let therefore the Jews, who are con- qu, 1. 
verted to the Chriſtian Faith, bave no further communion 
benceforth with thoſe who ſtill continue in their old Jewiſh Rites, 
left, per ad venture they ſhould be ſubverted by their Jewiſh So- 
ciey, Therefore We decree, That the Sons and Daughters 


of | 
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of thoſe Jews who are baptized, and that do not again ind 
Le in the Errours of their Parents, ſhell Ge er 
from their Company, and placed with Chriſtian Men and Woe 
fearing God, where they may be well inſtrufted, and grow in 
Faith and Cbriſtian manners. And further by the ſame 
Council it was decreed. That if a Jew ſhould have a Wit. 
converted to the Faith, they 2 e divorced, unleſs upon ad. 
monition the Huchand would follow. 9 8 5 


X. However theſe People having got footing for their 
perſons, ſoon obtained Licence notwithſtanding againſt 
g the expreſs Canons, not only for the erecting of Synz. 
Rot. 1 Reg. J- gogues, but alſo obtained a Charter whereby was granted i a 
bannis, part 1, one James of London, 4 Fewifh Prieſt, the Prieſthood of all tle 
- —— t. Jews throughout all England, to have and to hold it during de 
20. bl eng his life freely, quietly, honourablp and intirelp, without fro 
- theſame at Moleftation, trouble, oz diſturbance by any Jew oz Engli6M/* 
Large. Pan in the exerciſe thereof, Sc. And in the very cloſe oli l 
| the ſame there is alſo granted, That he ſhould not be im- nr 
pleaded foz any thing appertaining to him, but only befo WM 
the King himſelf o2 his Chief Juſtice, This Charter waer 
made at Roan from whence the Conquerour firſt tranſ. do 
planted theſe People into this Realm. nol 
X. And though they obtained footing in moſt of the 
great places of England ; yet ſome there were who obtain- 
ed ſuch favour as to be exempted of their Company, 2 
Clayſ. 18 Hen, New-ca#tle,. to which Corporation it was granted, That 
3-m. 16. Vide no Few from thenceforth ſhould remain or reſide in their 
Chart. 18 f. 3. Town during the Reign of King Henry the Third or his 
Heirs ; fo likewiſe they of Southampton, Minchelſey, WiconlMl. 
Newberry, Berkhamſted, and other places. s 
If a Jas dyed and left an Infant, the Houſe did eſcher 
Clauſ 5 H. z. to the Crown, until the ſame was redeemed by the Hei 
m. 15. de dom. at full Age, and in the interim the King might grant the 
Judæcum. ſame till he came of Age, together with all his Goods 
| Chattels, Lands, Tenements and Hereditaments , and 
then upon payment of their Fines they had a ſpecial Wii 

of Reſtitution awarded to give them actual poſſeſſion. 
Xl. By the Laws of England if a Man dyed leaving iffus 
Selden de ſue- divers Sons, the Lands deſcended to the Eldeſt; but a Fw 
ce ſonibus pu Ay ing, leaving iſſue divers Sons, after the Fine paid u 
Hebr eos, e. 20. the King, they all inherit Lands, Goods and —_— 
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I. kind of Copercenary *. So likewiſe by the Law of the“ But chat was 
„ feat if a Few died ſeized of Lands, his Wife could not by the eſts 
ei by the Common Law, bring a Writ. of Dower ; yet ſhe, Jaftices | 
mit bring a Plaint before the Juſtices aſſigned for the appointed for 
in the nature of a Writ of Dower, and ſnould there the Jem. 
cover, nevertheleſs ſubject to anſwer the King a Fine, 
nay though the Husband was converted to the Chriſtian 
Faith To "ME "Yo? TOS * 

Clauſ. 28. H. 3. m. 4. dorſo. Clauſ. 36. M. 3. m. 26. pro ev Fakes | 


The power of Excommunication was granted the Fes H. 3+ m. 3. 
to excommunicate any of their own Profeſſion; but the 
me could not be done by them without Licence. 

XII. Notwithſtanding all theſe Priviledges and indul- 
red Liberties which were granted to them by thoſe Kings 
from the Conqueror to that their fatal year in 18. E. 1. 
yet they were in no other condition but moſt abſolute 
Bond-ſlaves and exquiſite Villains; for their names were 
rolled in the Kings Exchequer for the Fews, and they 36 1. 3. #6. 
confined to live and abide only in ſuch places as thoſe ſe- 
reral Kings or their Juſtices aſſigned for their Cuſtody, 
hould preſcribe and allot them, from which they might 
not remove without ſpecial Licence, but always be reſi- 
del bent, that ſo the Kings Officers might on all occaſions 
find both them and their Families, and then as often as 1 
the Kings pleaſure was, were they tranſlated from place to 
place, and not ſuffered to have any habitation but where 
they had a common Cheſt, and where Taxes were impo- 
ſed on them, or Debts were owing from them to the 
town, their Perſons, Wives, Children, Infants, Fami- 


ane were impriſoned, and ſent to remote places and Ca- 
hex, nay baniſhed, executed, and put to Fines and Ran- 
Heirs upon all ſuch occaſions as thoſe Kings thought fit, 


hey were ſold either Perſon by Perſon or in whole ſale as 
Bond-ſlaves or Villains in groſs by the King, and mort- 
ved to thoſe: who would accept them as a Pledge, or 
therwiſe ner rn ny Were 2 —— — 
XIII. And that they might iſtinguiſhed from o- 1.4. H 
bers, they were obliged always to bear a Badge and Ta- ny 4 
de on their outmoſt Garments, as well Females as Males, 
here-ever they rode or went, to diſtinguiſh them from 

hriſtians, with whom they were to have no intimate 


rom- 
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dommunion, nor could the Chriſtians be Servants or Nur. 
ſes to the Fews in any kind, their ſtate and condition beit 
ſuch; that they were all of them meer Slaves and Ser. 
vants to the King in one kind or other. 

When they had entred the Realm, they were abſolutely 
prohibited to depart without ſpecial Licence, the which 
they hardly and but ſeldom could obtain; and if they at 
tempted it, the which they ſometimes would do to avoid 
the heavy Taxes that were laid on them, they were im 

| priſoned and put to ſevere Fines and Ranſoms. 
clanſ 15. Job. XIV. As for their Real and Perſonal Eſtate, it wa 


memb. 13. wholly at the diſpoſal of the King; for he might ſeize a 
Fine 7 H- 3. their Lands, Houſes, Rents, Annuities, Fees, Stars, Mon 


— ds gapes, Debts, Goods and Chattels whatſoever, and ſel 
grant, releaſe, and give them to whom he pleaſed at hi 
| pleaſure. | | . 

- Clanſ.5 Hen.z, At their deaths their whole Eſtate, both Real and Per 
m. 17. de dum. ſonal, eſcheated to the King; neither could their Heir 
Judeorum. or Executors, Wives and Kindred have or enjoy then 
without making Fines, Realeaſes, and Compoſitions with 
the King for them. . 5 
And when they had occaſion tdò ſue or implead any Per 
ſon upon any account, Real or Perſonal, they could nc 
proceed till Licence obtained, which always was upot 
_ Fines made; and thoſe very Actions after they were com 
menc't he could ſtay, and the very debts which they proſe 

Clauf. 7 Johan, cuted for, he might reſpite payment of Principal or [nt 
Reg. m. 26. reſt, and give what time he pleaſed; nay he could not on 
— 7 = lower or leſſen the ſumms mentioned in their ſeveral Chat 
n. 5. & 6. ters, but he might releaſe them for ever; and though th 
Eing might pardon or releaſe a Debt, yet he might not 

*Clay. 35. E withſtanding revive * the ſame. And thoſe publick Chelt 
3˙· m. . dnſ. the common Repoſitory of all their Fortunes, they oftet 
ſeized and ſealed up the ſame, and diſpoſed what of then 

they pleaſed to the Kings own uſe, notwithſtanding the 
Charters and Grants of Privileges, nay forced then 

ſometimes to tax and diſtrain one another under pain 

' perpetual Impriſonment, Baniſhment, Confiſcation of 4 

their Eſtates, and the moſt ſevere Penalties that could b 

inflited, they living purely under an unceſſant and att 

trary will of thoſe ſeveral Kings; and that which was ti 
more to be admired, that if they turned Chriſtians, t 
| | imm: 
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immediately upon their Converſion forfeited all their 
Eſtates to the Crown. At length King Edward the Firſt Hilar. An. 52. 
having ſought all ways that might be to reform the exor- H + Rot. 2. 
bitant Uſuries and Oppreſſions which they daily commit- 3 
ted, did through the earneſt follicitation of the Com- hater 
mons publiſh an Edict in Parliament for their total and 
univerſal Baniſhment, which accordingly was done, and 
the King at that time ſent his Lecters and Letters Patents 
to ſeveral Sea-Towns, reciting, That be had preſcribed 
a certain time for their departure out of the Realm, 
commanding them not to do, nor ſuffer any wrong to be 
done them, but to grantthem ſpeedy paſſage at their own Col, 2. Nati 
coſts and charges. After which prefixed time, if they On 
were found reſiant within the Realm, they were hang- 
ed ®, and ſome of the Rents and Profits of their Houſes * Marth. 
were diſpoſed to pious uſes, but all were generally ſeized 22 Fler. 
into the Crown, and diſpoſed and ſold to the Engliſh by 2 fil = 
ſeveral Grants and Seals under the Great Seal of England. AY 
Thus theſe People having by their extraordinary Uſury, in the 20 year 
Extorſions, and Oppreſſions reduced themſelves to be de- of EA. there 
ſpiſable, and then baniſhed , and that by a People too with — _ 
whom if they had continued in love and friendſhip, a- d daiſms rg 
improved their Fortunes by the Rules of Moderation, they Patentes de 
in all probability might have continued and flouriſhed, 4omibus Ju- 
they having from the ſeveral Kings from the Conque- _ yy conceſe 
rour down to their Fatal year, as many large Patents 0 222 
Liberties and Franchiſes granted them, as ever were gran- glia, above an 
ted by any Chriſtian Prince or State ſince the Extirpation hundred par- 
of their Commonwealth. 5 5 —— 

But notwithſtanding this, yet Commerce and Traffick cheir youſes, 
having now taugnt them a more exquiſite way of enrich- 
ing themſelves, than by that cruel and biting Trade of 
Ulury, they have now got footing into the Realm, and 
do now flouriſh in as high a manner as of old, (though ic 
ö hoped not in that manner for which they juſtly pro- 
cured their total baniſhment out af the ſame ) and ſince 
time hath been ſo kind to them as to deſtroy thoſe Rolls 
and Monuments of their former Cruelties and Oppreſ- 
ſons, and where their Baniſhment was recorded, (there 
being no other footſteps of the ſame, nor of any other 
before 5 Ed. 2, to be = they being totally loſt; yet 
there are other Records that have ſutficient Recitals of 
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I. Merchandizing, the ſame it be- XI. Goods brought in by them, the 
murable and * profitable Both to. Monies raiſed bow to be diſpoſ-d, 
Prince and State. J . according to the Statute of Im- 

II. The advantages that might ac © ployment. | 
crue to Kingdoms," if the more No XII. Merchant- Strangers made De- 
ble and richer ſort applied them» | nien: by Parliaments, or Letter: 


ſetves to the ſame. | Patents, to pay as before they were 
Hr, Of 1 Inflitution of the | ſo made, OO OE 
— Company of Adventurers. XIII. What things requiſite that 


IV. of the  Inflitution of that in make a competent Merchant ac- 
England tothe Indies, | cording to Law. +4 
v. Of the forming of that in Holland | XIV. One Merchant may have n 
to thoſe partme. l Accolint againſt bis Partner, and q 
VI. 9 the forming the like by the | if he dies, 1 Survivorſhip to be 
moſt Chriſtian King to the ſame | of the Eſtate belonging, or + acquie 
hots, "75 rel in their Traffic. 
VII. Of the Advintages and Diſad- XV. Of the inmunities which they x 
vantages conſidered, in reference fo claim by the Cuſtom of Merchants, © 


redacing.them to Companies. in reference to Exchange... , 
VIII. Vm Merchants in England | XVI. All Subjects are reſtrained to 
were provided for of old, - depart the Realm but Merchants. 
IX. Of . their Immunities ſetled by XVII. Probibitory Laws bind Fo- 

Magna Charta. | reigners according to the Leagues of 
X. Of Merchants-Strangers, whoſe | Nations. | | * 


Prince is in Way with the Crown XVIII. The neceſſity and advantage 
of England, bom to be uſed in | that is incumbent on Merchants 10 
time of War, and the reaſons why | preſerve their Marks, _ 
Merchant s-Strangers ought to be | | bre 

uſe4 fairh. 4 : 4 N 1 181 " 


I "Here are certain Affairs which ſhould be left to the 
poor and common People to enrich them, but there 
are others which they only can execute which are rich; 
that at Sea by way of Merchandizing, which is the mo 
profitable in an Eſtate, and to the which they ſhould at- 
tribute more honour, than ſome do here at this day. For 
if in all Eſtates they have thought it fitting to invite the 
Subjects by honour to the moſt painful and dangerous acti- 
ons, the which might be profitable to the publick; chis 

5 „ being 
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teing of that quality, that they ſhould attribute more ho- 
— yo 1 55 to thoſe that deal in it: And if Nobility hath taken 
ves rei milita- its foundation from the courage of Men, and from their 
ri, & tutande valour, there is certainly no vocation in the which there 
in mari conta is ſo much required as in this; they are not only to en- 
8 counter and ſtrive amongſt Men: but ſometimes againſt the 
re ceperunt, 4- four Elements together, which is the ſtrongeſt proof that 
riſtot, 9. Polit. can be of the reſolution of Man. This hath been the oc- 
9 & lat” caſion that fome have been of Opinion, that they ſhould 
— eee open this door to Merchants to attain to Nebiliry,fo as the 
reipub. ait Ta· Father and Son have continued in the ſame Trade, and to 
cit 5. Hiſt. ſuffer Noble-men, who are commonly the richeſt in an 
Cal. Imperii Eſtate, to practiſe themſelves ( without prejudice to their 
munimenta 7. 4.2. 23 a R 
wcant Arhenz. Condition) in this of Commerce; the which would be 
enſium legati more hpnourable unto them than to be Uſurers and Ban- 
2 Thucjdi- kers, as in Italy; or to impoveriſh themſelves in doing no- 
=D _m_ — thing but ſpend; and make conſumption of their For- 
damon. fortu- tunes, and never gathering or lay ing up. 
nas Greci - in . | 
navium pr eſidio ſitas fuiſſe prædicant, e jus rei muri lignei Themiſtoclis abunds ſidem fecerar, Ml + 
idem experientia ſatis bodie loquitur. Inde Coſmo Mediczo familiare fuit did un, Non hi 
bendum potentem qui poteniiz terreſtri, non ſimul erjam navalem haberet conjunRan, 
Et Hiſpanorum eſt adagium, Regnum fine portu eſſe ſicut ſurnum abſque igne : Preterque 
quid nauigationes cultui vitæ, & artium traduftioniColoniarium valetudine, & voluptati ſervant 


II. Hence will grow many advantages both to the pub 
lick and private: To the publick, for that they that ſhoui c. 
deal in Commerce, having Means, Courage, and ſuffi x; 
ency for this Conduct, it would be far greater in the ſuſ 1 

nifhing more Ships to Sea, and better armed, the whidi : 
the state at need might make uſe of for the ſafety of tall C 
Publick, and would add to the reputation of the Natiat jel 
in all parts, they knowing that an Indignity or DamagWÞ m. 
offered to ſuch, would require ſatisfaction with a fron 
and powerful hand; the which they cannot do, who bein ;,, 
poor, and having but ſmall ſtocks, or what they borrof pe 
from Bankers, or areindebted for the Cargo which th 
| ſend forth, have not the Courage to- hazard themſeli der 
and their All in an Enterprize that is great. Beſides, ſud cat 
who have honour, riches, and courage, would keep up t pot 
reputation of their ſeveral Commodities, by the not il ter 
ſening the Marker, the which the poorer ſort, :o pay CuſunMl the 
Freight, Bills of Exchange, and ' other contingent and neal 14 
| charge 


Bock Ill. — Of Merchants. 
charges,, which accompanies the importing and exporting, 
are often forced to mortgage the Cargo _ Bankers at 


exceſſive Uſury, or elſe to ſell for ready Money, for an 
inconſiderable gain; nay, ſome rather than their wantsbe 
known, for ready Money will ſell for loſs ; All which 
would be prevented, if ſuch Perſons of value would apply 
themſelves to a prudent management of the ſame ; for 
whatſoever hazard they run, there would be more gotten 
y ſuch in two Voyages, than the ſmaller ſort in three or 
r Voyages, and by that means it would be the occa- 
ſion of preventing many expences, or importuning their 
Prince with demands, nay, perhaps they might get more 
at Sea in one year, than in ten at Court. Beſides, experi- 
ence hath taught, and doth daily manifeſt, that where 
the richeſt have dealt in this of Commerce, it hath en- 
riched both them and the State under which they lived; 
and at this day the Examples of the Venetiant, Portugal:, 
Spaniards and Hollanders have made it known unto us. 
III. The conſideration of which firſt gave light to that 
induſtrious Nation the Burgundians, to procure the Aſſo- 
ciation or Incorporation by Fob» Duke of Brabant, of that 
ancient Company of the Adventurers, Anno 1248. which 
were then called the Brotherhood of St. Thomas Becket of 
Canterbury; which being afterwards tranſlated into Eng- 
land, was by Eduard the Third confirmed, and by his Suc- 
ceſſors Henry the Fourth, Heiry the Fifth, Edward. the 
Fourth, Henry the Sixth, Richard the Third, and King 
Hey the Seventh, who gave them the nanie of Mer- 
chant-Adventurers, and from him ſucceſſively hath their 
Charter been confirmed down to, and by his Sacred Ma- 
jelty that, now is; and as this Society is of. ancient eſti - 
mation, ſo is their Government very commenable. 
IV. The Society of the Company, trading to the Eaf- 
Indies, differs from others, both as in reference to the 
Perſons and Members which are at this day many of the 
principal Nobility of England, as alſo for that their Ad 
venturers run all into many Stocks, and is governed an 
carried all joyntly upon benefit and loſs; the were incar- 
porate Anno 1599. and ſince they ſurrendred their Char- 
ter, and accepted a new ons. and are incorporated by 
the name of Govermur, and Company, trading to the Eaſt- 
lil es; their Adventurers run all into one general Srogk, 
| Ooyz and 
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and is governed and carried on upon benefit and loſs; the 


ſame being at this day, according to the Subſcriptions, 
about four hundred thouſand pounds, which the ſeveral 


Perſons Subſcribers may ſell, transfer, and diſpoſe of; but 


they can no ways take out the ſame : The great Stock may 
be increaſed, if the Company ſhall ſee occaſion ſo to per- 
mit; but they are very cautious of the ſame, for that the 
greater the Devidends, the more Reputation the Stock 
bears, which above all things is to be maintained; how. 
ever directly upon his own account, no Perſon can have 
above ten thouſand pound Stock there, nor can he have 
a compleat title, till he is made a Free- man of that Socie- 
ty; their returns are very profitable, and of late very 
rich, and have many places of great importance in India, 
as Meſlopotam on the Coaſt of Cormendel, Bombay, Surat, 
Fort of St. George, Bantam, &c. 
V. The Dutch having found relief in their diſtreſs from 
the Britiſi ſhore, againſt their powerful Enemy, found 
alſo a pattern to carry on Commerce; they not being 
wanting in the imitating the Incorporation of a Company, 
trading to thoſe Places which they poſſeſſed in the Eaf- 
Indies; and therefore in the year 1602. leave was granted 
from the States to Traffick into'thoſe Parts before al 
others, during the ſpace of one and twenty years, the 
which was granted them, in conſideration of five and 
twenty thouſand Florins, which they promiſed to pay to 
the States during the firſt ten years; thus reduced all into 
one Company, Amſterdam had one moiety, Midleburg in 
Zealand a fourth r Delph, Rotterdam, Horne, and En. 
chuſen had each of them a ſixth part, the whole Stock of 
this Union amounting to ſix Millions of Livres, or fix 
hundred thouſand pound Sterling. 
For the direction of this Trade, and the Intereſts of the 
Aſſociates, they have eſtabliſned in either of thoſe Towns, 
a certain number of Adminiſtrators, at Amſterdam twen- 
ty, at Midleburg twelve, in either of the reſt ſeven; and 
if any one dies, the Chamber of the Place names three, 


of which either the States- General, or the Magiſtrate of 


the Town chuſeth one. | 

- , Thoſe Chambers chuſe ſeventeen among the Admin 
ſtrators, that is to ſay, Amſterdam eight, Midleburg fou, 
Delph and Reonterdam two, Herne il Enchuſen two; and 


the 
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n WW the Seventeen are choſen alrernatively, ſometimes at 
s, Midieburg, ſometimes at North-Holland ; they which are 
called together to reſolve joyntly of how many Ships, and 
ur of what Equipage and Furniture they ſhall make the Fleet, 
ay MW which they mean to ſend, and to what Fort or Coaſt they 
- MW ſhould go. This Aſſembly is held fix years together at 
he Ml 4mferdam, and afterwards two years at Midler , and 
> chen again at Amſterdam; by the Conditions of the Ac- 
w. cord the Ships muſt return to the ſame Port from which 
ve Nl they parted; and the Spices which are left at Mialeburg, 
we and other Chambers are diftributed amongſt them by the 
ie. weight of Ainſterdam, and the Chamber which hath ſold 
ry Il her Spices, may buy from other Chambers. 


lia, MM By this Order * they have hitherto continued this Com- » There aue 
*, merce with reputation, not as ſimple Merchants only, but nom ſome 


asif they were Soveraigns, they have made in the Names 
om of the States, Alliances with many of the Princes of thoſe 
nd parts; as wich the Kings of Siam, Quadeen, Patam, Fobor, 
ing MW the Heir of Mataca, Bornean, Achin, Sinnatra, Baretan, 
ny, = and other Kings of Fatta; they have made them- 
elves abſolute Maſters of the Iſland of Amboyna, but by 
ted WM what means? Where they have a Preſident who go- 
all MW verns in their name; at Banda they have a Fort for a 
the I retreat, where they muſt deliver the Spices at a certain 
ind Price; in Trinate they haye another a Mile diſtant from 
to chatof the Portugals; at Mapniene they have three; at Mo- 
nto I tire one; at Gilolp they have taken that which the Poriu- 
in gal have built; and indeed whatſoever either can, or may 
Ex- conſiſt with their Intereſt in thoſe parts, they have in- 
ol groſſed, and by that means almoſt the Trade of the whole 
2 og OY OY IR EE et 
VI. So likewiſe the moſt Chriſtian King hatlr within 
the I years eſtabliſhed ſuch another Trading to thoſe Eaſtern 
vn, arts. 2s Pu KEE T7. 1 #4 .\ 2 1 , 
en- And in England we have ſeveral others, as that of tra- 
and ding to Turkey, that of Africa to Guiney, and ſeveral others, 
fee, dividing the ſeveral Trades according to the Coaſts and 
olf Places where they are appointed, forbidden them to in- 
trench or incraach on each other; ſo likewiſe to all other 
his Ma jeſties Subjects on ſevere Penaltis 
VII. Now it is not the dividing of the Trade into Com- 


and Panies that can anſwer the evpectation, but it is the diyi- 
the SY | 
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Vviding the Trade into Companies, where the places may | 
bear it; as that to the Hrdies, Turkey, Hamborougb, and Ml pre 

ſome others: Eut to ſome others, as the Canaries, France, Ml th: 
or any of thoſe places on this ſide the Line, it has been Ml fer 
conceived the Trade will not anſwer it, but the ſame fo: 
would be better diſtributed, either into the Trade of vo. Ml ou! 
luntary Aſſociations, or ſingle Traders; others perhaps Ml 9% 
would reſult into Monopolies, if incorporated; however Ml pn 
the Standard rule is, * e whether the Trade of the / 
Place will bear a Company, or nat. | bet 
It is Foreign Trade that is the main Sheet-Anchor of us c 
Iſlanders, without which the Genius of all our uſeful Stu- 
dies, and the which renders Men famous and renowned, th 
would make them uſeleſs and inſignificant to the Publick; MW 2 
when Man has fathomed the bottom of all Knowledge, MW © 
v hat is it, if not reduced to Practice, other than empty I © 
nction? If the Inhabitants of this Iſland were learned in MW # 
all the Languages between the riſing and ſetting of the MW 9 
dun, did know and underſtand the ſituation of all Places, MW / 
nd 
lu 
(li 
N. 
ſa 


Ports, and Countries, and the nature of all Merchandize 
and Conmodities, were acquainted with the Order and 
Motion of all the Stars, knew, how to take the Latitude 
and Longitude, and were perfectly read in the Art of 
Navigation, to what purpoſe would all be, if there were 
no Foreign Trade? We ſhould have no Ships to navigate 
to tkofe Countries, nor occaſion to make uſe of thoſe Lan- 
guages, nor to make uſe of thoſe Commodities; what 
weu'd this Iſland be without Foreign Trade, but a place 
of Confinement to the Inhabitants, who (without it) 
cculd be but a kind of Hermites, as being ſeparated from 
the reſt of the World; it's Foreign Trade that renders vs 
1ich, Loncurable and great, that gi es us a Name and E- 
feem in the World, that makes us Maſters of the Trex 
ſu;es of other Nations and Countries, and begets and main. 
tains our Ships and Seamen, the Walls and Bulwarks of 
cur Countiy; and were it not for Foreign Trade, what 
uv could become of the Revenue (as one hath ingeniouſl 
Tei dad arta-· ( bſcived) from fix to eight hundred thouſand Pounds 
ges de Com- fi x Cuſtoms, and what would the Rents of our Lands be? 
* ia 1h: Cuſtoms would totally fail, and our Gentlemen MI * 
i ; 6 us of thouſands pr annum, would dwindle into hun- | 
2, ; VIII. Mer- 
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VIII. Merchants in England were always favourably 

provided for by the Common Law of this Kingdom. By _ 

tte ancient Laws of King Alfred it was provided, De- gig ech. 

ſendue fuit que nul Perchant-Alien ne hantaft Angleterre, an 3 

foꝛlque aux quater Folres, ne que nul demeuraſt in la terre Athel. cop, 2. 

outer quarante jours: Mercatorum navigia, vel inimicorum 

quidem quæcunque ex alto ( nulli j actata rempeſtatibus ) in 

portumn aliquem invebentur tranquilla pace ſruuntur, quinetiam 


f mars acta fluctibus, ad domicilium aliquod illuſtre, ac pacis 


beneficio donatum navs appulerit inimica, atque iſtur nautæ 
confugerint, ipſi & res illorum omnes anguſta pace potiuntur. 
18. Again, by the Grand Charter of our Liberties, 
they are provided for in theſe words: Ommnes -Mercatores Hegna Charta, 
niſi public? antea probibiti fuerint; babeant ſalvum & ſecurum 3. 
enductum, exire de Anglia, & venire in Angliam, & morari, 
& ire per Angliam, tam per terram, quam per aquam, ad 
emendum vel vendendum ſine omnibus mals tolentis pgr anti- 
qua & rectas conſuetudines præterquam in tempore guerre. Et 
ſnt de terra contra nds guerrina, & tales inveniantur in terra 
notra in principio guerre, attachiantur ſine damno cor porum 
ſurum, wel rerum, donec ſciatur & nobu, vel à Capitali Fuſti- 
ciario noſtro, quomodo Mercatores terræ noſtræ tractantur, qui 
ume inveniuntur in terra illa contra nos guerrina; & fi noſtri 
ſalvi ſint, ibi alii ſalvi ſint in terra noſtra. 
1. By which it is declared, that all Merchant-Strangers 
might be publickly prohibited to Trade into this Realm, 
be they in Amity, or otherwiſe. 5 
2. All Merchant-Strangers in Amity, except ſuch as 
be ſo publickly prohibited, ſhall have ſafe and ſure con- Aidit Canm, 


duct in ſeven things. e a 
1. To depart out of 1 | ye 
2. To come into | remporariam 
3. To tarry in f England. 2 4 
4. 2 — and Land to go in, and a medi: 0 
| „ ſed u 
5. To buy and ſell. by ſubdiis . 
6. Without any manner of evil Tolls, tus; nam & 


0 harum vita ab 
7. By old and rightful Cuſtoms. ad a 


Eft ac ſub hoc nomine continentur ſimul ali opifices Cy artiſices quorum quæſtus pacem ama: 
hon hellum. Gretius 4 Jure belli, lib. 3. cap. 11. f. 12. * "a 


X. But concerning ſuch Merchant-Strangers, whoſe 
Prince is in War with the Crown of England, if t + 
a . _ -. . Toun 
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ſüound within the Realm, at the beginning of the War, 

they ſhall be attached with a Privilege and Limitation, 

i. e. without harm of Body or Goods; with this limitation, Ml thc 

* Thiris, the until it be known to the King, or his Chief Jaſtice *, how Ml In- 

Keeper of the Merchants of England are uſed and intreatedin their Coun- pre 

Realm in his try, and accordingly they ſhall be uſed in England, the ch. 

abſence. fame being Fus Belli. But for Merchant - Strangers that bo 
Et in Republica i 

maxime conſer- COME into the Realm after War begun, they may be dealt Ml th: 

vanda ſunt ju· withal as open Enemies, it being the Policy of England Ml the 

ra Belli, Co. 2. ever to entertain Merchant-Strangers fairly; in the 18h dit 

lift. fol. 58. year of Ed. 1. in the Parliament Roll it is contained thus: Ml fc 

Rot. Parliam. Cive, London petunt, quod alienigeni Mercatores expellanua WY pri 

18 E. 1. fol. 4 · 4 Civitate, quia dicantur ad depauperationem_Civium, &c.— % 

mum. 555 Reſponſio- Rex intendit quod Mercatores extranei ſunt Ml «| 

idonei & utiles magnatibus, 8c. & non babet Concilium «i W ke 

expellendi. However, though great Immunities were MW 1/4 

Ret. Vaſcon. granted them, yet they always found Sureties that they | 


18 E4.2. n. ſhould not carry out the Merchandize which they brought MW M 
21. 1 1 


n. 
XI. And at this day, if they bring in any Merchandize MW th 
into the Realm, and ſell the fame for Monies, they are to 
4 H. 4, cap. 5, beſtow the ſame upon other Merchandizes of England, M 
5 H. 4. cap. 9. without carrying of any Gold ar Silver in Coyn, Plate ot WM th 
Maſs out, on forfeiture; the principal reaſon of this vas ap 
as well to preſerve and keep the Gold and Silver within N ch 
the Realm, as for the increaſe of the Manufactures; and I 40 
the ſame at this day extends as well to Denizens, ſo made i y. 
: by Letters Patents, as Strangers; however he may uſe the . 
+ Se. 17 x, ſame in payment to the _ Leige People, without | 
4. c 1. confirm- incurring the Penalty of the Statute of 4 H. 4. but yet in I &: 
ed by 3 Hl. 7 · ſtrictneſs of Law, ought not to receive * any Gold in I m 
* ayment. U 
*8 H. 6. c. 14. P ' , 
: XII. All Merchant-Strangers that ſhall be made Deni-M w 
_ 8 zens, either by the King's Letters Patents, or by Act of. 
1 Elix. _ Parliament, muſt pay for their Merchandize like Cuſtom I ir 
Co. 2. Inft fol. and Subſidy, as they ought, or ſhould pay before they I hi 
742. were made Denizens. | 


** 


o,. XIII. Every one that buys and ſells, is not from thence Ml B 
de nund & Al. to be denominated a Mercbant, but only he who traffick Ml {| 
cent. in Leg. in the way of Commerce, by Importation or Exportationj Ml » 
3 or otherwiſe in the way of Emption, Vendition, Barter, Wl ) 


207, de verb. Permutation, or Exchange, and which makes it hisliving 
ſignif. | 10 
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to buy and {:11, and that by a continued aſſiduĩty, or fre- RR 
quent Negotiation in the Myſtery of Merchandizing: But 

thoſe that buy Goods to reduce them by their own Art or 
Induſtry into other Forms than formerly they were of, are C. *jiciens-98. 
properly called Artificers, not Merchants: Not but Mer- f. 

chants may, and do alter Commodities after they have 

bought them, for the more expedite Sale of them, but 

that renders them not Artificers, but the ſame is part of 1 
the Myſtery of Merchants; but Perſons buying Commo- 4. de Caftr, 
dities, though they alter not the Form, yet if they are oe 18 _— 
ſuch as ſell the ſame at future days of payment for greater 

price than they coſt them, they are not properly called 

Merchants, but are Uſurers, though they obtain ſeveral 

other names, as Ware-houſe Keepers, and the like; but Ban- 

kers and ſuch as deal by Exchange, are properly called 

Merchants. ni "+ Þ: ER 

XIV. The Wares, Merchandizes, Debts or Duties that F.Y.B.: 15. B. 
Merchants have as joynt Traders, or Partners, ſhall not 38 C. 37. Co. 
go to the Survivor, but ſhall go to the Executor of him pomp 2 
that is deceaſed. | 750 | _ gem e 5 

If two joynt· Merchants occupy their Stock, Goods, and am jus accre- 
Merchandize in common to their common profit, one of cendi inter 
them naming himſelf a Merchant, ſhall have an account — per, 
zzainſt the other naming - him a Merchant; and ſhall merci trum 
charge him as Receptor emariorum ipſins B. ex quacunque wn habet. 
cauſa, & cuntractu ad communem utilitatem ipſorum A. & B. Co. ſup. Lit. 
frovenient ſicut per Legem Mercatoriam rationabiliter monſtra- — oy 6 = 4: 
re poterit. | 2 W r rob 18, F : 

XV. Aud as the Law eſtabliſhes ſecuriry for their E- SM. 
ſtates, ſo it gives them other Immunities in their Com- | 
merce ; for if one Merchant draws a Bill of Exchange Martin verſes 
upon another, be it in- Land or our-Land, (if it be by Bunz 1 Fac. 
way of Exchange) the acceptance of the Bill by the Par- B. R. . Cro. 
ty ſhall bind him to that Party, to whoſe uſe the Money „ 
in the Bill is to be paid, and he may bring his Action in 
his own name, per Legem mercatoriam. . 

And ſoit is, if a third Perſon, that is a Stranger to the 74e tir. Ex- 
Bill, ſhall accept the ſame , for the bonour of the Drawer, it charge. | 
ſhall bind him as effectually, as if he upon whom the Bill 
was drawn had accepted it; and this by the Cuſtom of 
Merchants. | 

XVI. All other Subjects are reftrained to depart the 

| | Realm, 
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Mich. 12.& Realm, to live out of the Realm, and out of the King 
13 Blix 2 Obedience, if the King ſo thinks fit; but Merchant ar 

— | 2 not, for they may depart, and the ſame is no contemp, 

3 they being excepted out of the Statute of 5 R. 2. eg. 2 


| | 


M4 And by the Common Law they might paſs the Seas with 
out Licence, though not to Merchandize. 
XVII. It was once conceived, that thoſe Laws which 
were prohibitory againſt Foreign Goods, did not bind: 
 Merchant-Stranger, but it was ruled otherwiſe: For in te 1 
Leagues that are now eſtabliſhed between Nation and N - 
19 H. 7. Il g 
t 
Tomli 
— | th nl 
de Vale, P aſch. Iv, 
6 Eliz. in the 7 
Aachener. ti 
| 0 
V. 
f 
[ 
VI, 
t 
lue conſiderable, as in relation to Commerce, his V . 
is preſently known. 3 , 
Every Merchant is to ſet down his Mark upon his Boa 
The Cutlers Of Accompt, wherewith his Commodities are marked; f ha 
of Londin do Companies and Societies have their particular Mark: N bu 
give to each Merchant ought to uſe another Mark, without leave fil M 
Member 2 had of the Party whoſe Mark the ſame is; for as Flag af“ 
parricular : 5. | a 
Mark, which the Enſigns that give conuſance of the Nation whoſe Sti 
cannot be u- they are, ſo Marks are to aſcertain the Owners of the ta 
ſed or A. Wich. Property, without confuſion or damage: And though tt % 
— particu-· et the Mark of another Man alters not the Property, . 
lar order and it may work ſuch a detriment as may be very miſchierou l. 
leave of the and therefore by the Common Law of England, if J. S. all 
— Pong maliciouſly ſet the mark of ber, upon his Goods, to d l 
* intent J. D. ſhall or may be brought into any trouble, « 0 
panies, 2. Cr0, put to any damage or charge, an Action of the Caſe u 
Jol. 471. lie againſt F. S. | n 
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CHAP. VIII. 
Df Factoꝛs. 
et N 


their e mployment. 
ll. Of Commiſſions 


pal; and of the like committed 
by the Principal, where 10 anſwer 
to the Factor. | 
VII. Of Goods remitted to Fadors, 
and boft in their poſſeſſion, who 
bears the misfortune. 
VIII. Bills of Exchange drawn on 


, and the words in 

the ſame, that + qualifie them in 

their employment. 

Nl. of Commiſſions to Fadlors that 
limit their actions. 


w. of a F ator that deals for ſeve- 
ral Merchants, of the Oblig« tions 
that oblige, not oblige each 
other 


V. of their power, confidered in re- 


the Fattor by the Principal. and 
accepted, but before day of Pay- 
ment the Principal becomes Bank- 
uy; whether the ſame muſt be 
pat ; 


IR. Of Freighring of Ships by a Fa- 


ference to the diſpenſing with the 

Debtors ** Principals. 
VI, Where the falſe Entry, or unfaith- 

fulneſs of the Factor, ſubjects him 


to anſwer damage to bis Princt- 
| A Factor is a Servant, created by a Merchant's Let- 
N ters, and taketh a kind of Proviſion called Facto- 

rage, ſuch Perſons are bound to anſwer the loſs, which 
happens by over-paſling, orexceeding their Commiſſion ; 
but a ſimple Servant, or an Apprentice can only incur his 
Maſters diſpleaſure. The Spaniard hath a Proverb, Quien 
paſa Commiſſion, pier de Proviſion ; He that exceeds bu Com- 
miſſion, ſhall loſe ba Factorage: But time and experience 
hath taught them to know better things; for now it is, 
Subolca la paga, His Purſe muſt pay for it. The gain of 
Factorage is certain, however the ſucceſs of the Voyage 

proves; and it is the prudence of Merchants to chuſe ho- 
neſt and induſtrious Perſons, for otherwiſe the Factor may 


grow rich, and the Merchant poor; the firſt being ſure 
of his Reward, the latter uncertain of his Gain. 

II. In Commiſſions they now generally inſert theſe 
words: Diſpoſe, do, and deal therein as if it were your own ; + 
by which the actions of the Factor are to be TR 

+ thoug 


Hor, where he is obliged to ſee the 
| ſame diſcharged. | 
X. Of the general Rults to be uſed 
N the Conſtructian of their 
Jons. 
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though it turns to his Principals loſs, becauſe it ſhall he 
preſumed he did it for the beſt, and according to his diſh 
cretion. 5 | 

III. But bare Commiſſion to a Factor, to ſell and gif 
poſe, will not enable him to truſt, or give further day of 
payment; for in the due execution of his Authority, he 
ought on a Sale to receive e e and as he delivers 
one to receive the other; for other wiſe by that means, 2 
they may truſt ſix Months, they may truſt ſixteen years 
Nor by the virtue of that Clauſe, of Doing as if it were thei 
7 Jac. B. R. own, may they truſt out to an unreaſonable time, as ten 
Rot. 416. Bar- or twenty years inſtead of one, two, three Months, which 
4e Bt. is the cuſtomary time for the like Commodities: Andi 
1part 103, it was adjudged, where one had remitted Jewels to hi 
Factor in Barbary, who difpoſed of the fame to Mullſnai 
the Emperour, for a Sum certain to be paid at a time 
which being elapfed, the Factor not obtaining it, was 
forced to make the ſame good to his Principal. 
IV. Again, one and the ſame Factor may act for ſeveral 
Merchants, who muſt run the joynt riſque of his actions, 
though they are meer Strangers to one another; as if five 
Merchants ſhall remit to one Factor five diſtin Bales of 
Goods, and the Factor makes one joynt Sale of them tc 
one Man, who is to pay one moiety down, and the other 
at ſix Months end; if the Vendee breaks before the ſecond 
payment, each Man muſt bear an equal ſhare of the- loß, 
and be contented to accept of their djvidend of the Mo 

. ney advanced... | 9 3 2 
But if ſuch a: Factor draws a Bill of Exchange upon 
all thoſe five Merchants, and one of them accepts th 
ſame, the others ſhall not be obliged to make good thi 
payment. e | | 
Mich. 19 Jac, V. And as the Authority and truſt repoſed in Factors i 
G B. Van. very great, ſo ought they to be provident in their action; 

Heath verſus 4 , 8 p 
Turner, Winch, for the benefit of their Principals; and therefore if Factors 
2425 hall give time to a Man for payment of Monies contract 
* *_ «ied on Sale of their Principals Goods, and after the time 
is elapſed, they ſhall ſell Goods of their own to ſuch Per- 
ſons — ready Caſh ( leaving their Principals unreceived) 
and than ſuch Man break, and become inſolvent, the Fa- 
or in equity and honeſty ought to make good the lollss, 


for they ought not to diſpence with the non r 0 
| their 


rere — 1 
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their Principals Monies, after they become due, and pro- 8 
cure pay ment of their own to another Mans loſs; but by | 
the Laws of England they cannot be compelled. | | 
VI. Yet if Goods are remitted to a Factor, and upon 

arrival he ſhall make a falſe Entry at the Cuſtom-houſe, or Leuiſn verſut 

Land them without the Cuſtomer, whereby they ſhall in- 72 ON 

cur a ſeizure or forfeiture, whatſoeyer the Principal is en- 7am; Rep.65, 

damaged, he muſt inevitably make good, nor will ſuch SW, 

general clauſe help him as above: But if a Factor makes 

his Entry according to the Envoice, or his Letter of Ad- = 
vice, and it falls out the ſame are miſtaken, if the Goods : * 
ſhall be loſt, yet the Factor is diſcharged. | HY | 

And as Fidelity, Diligence, and Honeſty are expected | 

from the Factor, ſo the Law requires the like from the ; 
Principal, udging the Act of one to be the Act of the | 
other; and therefore if a Merchant ſhall remit counterfeit 

Jewels to his Factor, who ſells and diſpoſes them for va- | 
luable Conſiderations, as if they were right, if the Factor | 
receives any loſs or prejudice thereby, -by Impriſonment, 

or other Puniſhment, the Maſter ſhall not only make good | 
the damage to the Factor, but alſo render Satisfaction to | 
the Party damnified : And fo it was adjudged, where one | 
How was poſſeſſed of three counterfeit Jewels, and having | 
Factors in Barbary, and knowing one Southern, a Mer- | 
chant, was Reſident on the place, conſigns thoſe Jewels to 

his Factor, who receiving them, intreated Southern to ſell 

thoſe Jewels for him, telling him that they were good 

Jewels z whereupon Southern, not knowing they were 

counterfeit, ſold them to the King of Barbary for eight 

hundred pounds (they being worth really but one hundred 

pounds) and delivered the Money to the Factor, who gin. 25 Fac. 
remitted the ſame to How; the King of Barbary not long B. R. Cre. 2. 

after finding himſelf cozened, committed Southern to Pri- P*'', 490. 

ſon till he repaid the eight hundred pounds. Whereupon * — 
Seathern coming for England, brought his Action againſt 147. nc re. 
How, and had Judgment to recover his damage; for the ſolred in that 

Principal ſhall anſwer for his Factor in all caſes where he Bb. 
i; privy to the Act or Wrong: And ſo it is in Contracts, if Hill. 43 Zlix, 

a Factor ſhall buy Goods on the account of the Principal B. &. Petty 
( eſpecially if he has uſed ſo to do) the Contract of the — 
Factor will oblige the Principal to a performance of the fl; . * 
We ge — : | fol, 137. 

Wa VIL When 
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VII. When Factors have obtained a Pro venue of profit 
for their Principal, they muſt be careful how they diſpoſe 
of the ſame, for without Commiſſion or Order they muſt 

| be reſponſible. Goods remitted to Factors, ought in ho. 
4 | neſty to be carefully preſerved, for the truſt is great that 
| | is repoſed ; and therefore a Factor robbed in an Account 
brought againſt him by his Principal, the ſame ſhall gif. 
* Southel's Charge him *. And ſo it is if a Factor buys Goods for his 
Caſe, Coke,lib. Principal, which afterwards happens to be damnitied, the 
4+ fol. Principal muſt bear the Misfortune: But if a Factor ſhall 
diſpoſe of the Goods of his Principal, and take Money that 
is falſe, he ſhall there make good the loſs ; yet if he fe. 
ceives Monies, and afterwards the ſame is by Edict or 
Proclamation leſſened in value, the Merchant, and not 
the Factor, muſt there bear the loſs. | | 
Again, in Letters of Credit, the Factor muſt be ſure to 
| ſee, whether the Commiſſion is for a time certain, or to 
ſuch a value, or not exceeding ſuch a Sum, or general, 
in which. he muſt have a careful Eye. Bag: 

VIII. A Merchant remits Goods to bis Factor, and 2. 
bout a Month after draws a Bill on him, the Factor having 
Effects in his hands, accepts the Bill, then the Principal 

Quere, It equi · breaks, againſt whom a Commiſſion of Bankrupts is 2 
ty may not re- Warded, and the Goods in the Factors hands are ſeized ; 
eve in ſuch jt has been conceived, the Factor muſt anſwer the Bill 
— notwithſtanding, and come in a Creditor for ſo much as . 
he was enforced by reaſon of his acceptance to pay. 

IX. If a Factor enters into a Charter- party with a Mz- 
ſter for Freightment, the Contract obliges him; but if he 
lades ws. generally the Goods, the Principals and the 
Lading are made liable, and not the Factor, for the 

Freightment. 

The Principal orders his Factor, that as ſoon as he hati 
loaded (he having Monies in his hand) to make an Aſſu- 
rance on the Ship and Goods, if the Ship happens to wil- 
carry by the Cuſtom of Merchants, he ſhall anſwer the 
ſame, if he hath neglected his Commiſſion; ſo it is, if he 
having made an Aſſurance, and loſs hath occurred, he 
ought not to make a Compoſition without orders from 
his Principal. 5 i 

X. Generally the actions of Factors do depend on Buying, 


Selling, Fre ighting, and all other the Heads that have — 
treat 
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treated in the Second Book, by which their employment 
isuniverſal in Matters Maritime and of Commerce ; and 
the queſtions which would ariſe touching the ſame if 
treated on, would be in inſinitum: However theſe are to be 
the Standard · rules which ſhould govern their actions, wiz. 
honeſty, faĩthfulneſs, diligence, and obſerving of Commiſ- 
fon, or Inſtructions, which being conſidered, and weighed 
by thoſe that ſhall be Judge of their Actions, a right under- 
ſtanding and determining of the matters ariſing between 
them and their Principals, would ſoon be ended. 

But thoſe ſorts of Factors that have wanted thoſe things; 
ſedom or never render any other account, but long and 
tedious Chancery-Suits, by which they not only have en- 
damaged their very Trade, but ſeek to marry their Prin- 
cipals to a double affliction, by obliging them to ſue eicher 
a Beggar, or that which is worſe, a naughty Man. 

On the other hand, Factors that behave themſelves 
worthily and prudently in the Service of their Principals, 
ought after their tedious Service be numbered amongſt 
J. dboſe that juſtly challenge that worthy denomination of 

Merchant : And ſuch was he who never made breach of 
ioc ommiſſion in the ſervice of his Principal, but once; that 
"PW ws, when Wines were committed to him to diſpoſe of, 
but the price (by reaſon of a glut) fell, advice being given 
pal v tlie Principal of the ſame, who immediately in paſſion 
ks writes to his Factor to take a hammer and knock out the 

teads; but the Factor conſidering (that leave muſt be given 
b loſers to ſpeak) knew better things, and kept the Goods, 
and fold them for their full value; and when Accompts 
vere to be made, inſtead of bringing to the Accompt o 
Wines, their heads.knock'd out per order, worthily brought 
py contra, ſold at their intrinſick value. Such faithful Mi- 
ilters, I ſay, juſtly deſerve that of our Saviour, Well done, 
Kc. and to be no more called Factors, but Merchants, 
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Yhe ſume. 


FER reaſon ſhews us, that Natural and Mathemati: 
cal Cauſes have more certitude than Civil; for Na 
ture is always uniform and alike in its operations: Hence 
fire always burns, and never wets; a ſtone in the Air na 
turally tends downwards, and never ſtays in the middle 
In Mathematical Cauſes, ordinarily the forms are ſuch, a 


have no middle interpofed, 


there is no medium parti participations, between a rig 


as between even and odd 


g ( 

Ok the Laws of Nature and of Nations. 

- t 

I. Of the variety and contratiety of | VITE. Subjef?s vnght net to ſeek | 

"M 2 Aclions, and from whence | flice in the Territory 2 k 
they ſpring. I Prince, but in their own, wleſs 

II. Of the difficulties that h pen in the Defendant become Fugitive, d 

/ the obſirutting our Inquiſition in IX. Of Kingdoms equal in Per ll -* 

finding that which is lawful. | cannot be commanded, but entreat- il © 

Nl. Humane Las from whence they} ed, may be to execute the Fudg- Wl bi 

flaw, and wherejore rhe Laws of | ment of another by rhe Law of 1 

| 1 * are above ng ; | o _ 2 . 

IV. No Man naturally more a Fuage | X. That ſach power of executing the Wl; 

than another of Natures Law.. Judgments or ps of any Fs. di 

v. Natures Laws are inſtituted for F reign Nation, extends not to theſe be 

imanard goodneſs and virtue, but | of Life or Honour. \ k, 

State- Laws fer quiet and repoſe. \ XI. Of executing the Jung ment! gi. 4 
YI Of puriſhment required by Kings | wen ina Kingdom abſolute, in a 

azarmſt theſe that violate the L aws ; ther that is annexed by Conquiſt; wh 

vf Nature or Nations, though the | and of the difference of that, adi a 

oy dee 70 — nor — one by Union right fal ng 

«jets, and of puniſhing an equal | XII. Where that ls in Fla 

VI! Of puniſhing an equal, where | tations, and the reaſms of 1 &| 

that right fails, and the reaſons N ſame. bad 


* In quid na- line and a crooked; there is no middle fort of line; thu 
twale fit ſpe- two and two always make four. 


reer 3 II. But civil and human actions procee from a me ( 
oy naturam table and various Principle (the Will“) cannot always! 
ſe babent, non alike or uniform: And beli:;des the Will wichin, humat 


in deprauætu. Actions without, are ſubje& to different Circumſtance 
Arili. Polit. and to infinite Encounters 


„ Do 


; by reaſon of which * 


NG 


Book Il. Ok the Laws of Natiire, &c. 427 
ceffive number, they cannot be foreſeen while Men are | 
making Laws: Hence we may underſtand wherefore it is 
ſaid, Ommu definitio in jure oft pericaloſa; and that ſummind 
Ju at ſome time may be found ſiimms injuria; as to ren; 

a Man his Sword, when he is actually mad, &c. And 
2s Circumſtarice hath power to 2 the matter, ſo in 
the form of the Action, it leaves in the. middle a latitude, 

8 3 to one extreme, ſometimes to ano- 

ef 


For Example, betwixt that which by precept we ate 
| commanded ever to do, and that which A are command- 


w” 1 never to do, is placed that which is lawful for us les idev id 
. Wl now and then to do, or not to do, in matters of our own. * wonÞ | 
(edi fo far as they ſeem expedient, or not expedient for jd juſtum efſe; 

vs; Thus Foſepb is called a juſt Man, becauſe he thought of (chat in due in 
* * himſelf from Mary, though upon ciccumftanices _ 2 


| | — 5 

thoſe not, & c. But chat which perplexes us all here 
, chat chis Lire learis ſometimes more to the one hand, zpud Four. 

” 0 WFſometimes more to the other, ſometimes more to that cham jn A- 


which is abſolutely good, ſometimes more to that which lex 
k abſolutely bad; from whence grow ſcruples and doubt- 


ings, whether in ſuch twilight we really participate more 
7 530 that 15, more of good than 


III. Humane Laws grow moſt out of theſs middle 

lings, ex mediis licitis 5 and upon right examination we ; 

ud, that a Man hath nothing elſe to diſpoſe, for we (poor pf, it. 
wbordinate Veſſels) cannot fo mucti as deliberate de abſo- Controy. 54. 4, - 
we debitzs, and abſolute illicitzs, for they were in force be- + 

ire Man, Prince, or People were in being, and God hinj- Caim de, Ju- 
if cannot now alter them, they floring incrintocaly, V «Pe 
ber from his Sanity, Wiſdom and Juſtice, as heis a " — e 
tor and Governor; or elſe they flow from Nature, « 
oſe rule (according to God's making it by that which is 
WW himſelf ) is right reaſon and honeſty. This upright- 
els of Nature, together with that obligation we have to 
e ſubject to ĩt, was; not a moment after us, and there: 
re we could not determine any thing about it ; far 
hich cauſe we have not a legiſtative Power to alter ot 


5 


1wmal 


ſtance 1 iniſh any of Nature's Laws... of * 5 ay 
heir e IV. St, Poul tells us, of choſe, who without any after 
cer of God's revealed Will or Laws to Man, werk condetnnab 
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ly thoſe of Nature alone in the puniſhing the breakers thereef- 
No Man is naturally more a Magiſtrate than another, 
otherwiſe what meant Cain, when after his Murder he 
cryed, Whoſoever ſhall find me, will kill mne? 
V. And though humane Laws remember us of thoſe 
things, yet it is not as if they gave their original and pri- 
mary force of obliging; yea, reaſon of State is not buſied ſo 
much about inward Piety and Vertue, as it is about pub- 
lick quiet and repoſe, or thoſe actions which regard ano- 
ther Mans receiving right or wrong: And hence it is that 
great prodigality is not ſo ſeverely puniſhed as a little rob- 
bery and that malus bomo poteſt eſſe bonus Ci ves, the reaſon 
is, becauſe though he may do himſelf wrong in his own 
rights, yet he may always do other Men right in theirs ; 
neither is there any clear reaſon, wherefore thoſe leſſer 
. * fins and impietiesſhouldbe puniſhed by any but God, who 
is wiſeſt to know them, juſteſt to weigh the merit of 
them, and powerfulleſt to puniſh them. 
This is the ſtate of God's, and of Nature's Laws, to 
Which weare all equally obliged; but our floating and cir- 
cumſtantiated Laws are only to give a rule for an equal 
and mutual community in things, which God and Nature 
gave us to diſpoſe of as we would our ſelves. 
VI. Hence it is, that Kings, and ſuch as have equal 
power with Kings, have a right to require Puniſhment, 
not only for Injuries committed againſt” themſelves or 
their Subjects, but for them alſo that do not peculiarly Ml th 
\ touch themſelves, whatſoever the Perſons that do unman-W tic 
| ly violate the Law of Nature or of Nations, for the liberty I ex 
by puniſhments to provide for humane Society ( as hath be 
Gretla de Ju · been already mentioned) was in the hand of every Man ; WW ot! 
re Beli ac Pu. but after Commonwealths and Courts of Juſtice were orc 
agg +: ordained, it reſided in the hand of the higheſt Powers, I an 
. not properly as they are over others, but as they are under Ml du 
nue: For ſubjection to others have taken away that right; da 
yea, ſo much more honeſt ĩt is to vindicate other Mens in. ſait 
juries than our own, by how much more it is to be fear-f iz. 
ed, that a Man in his own by too deep a-reſentment may ag 
eicher exceed a meaſure;;or atleaſt infet his Mind; how- |y 
ever, this right of puniſhing an equal remains ſtill in thoſe /eer 
| Places where the People remain as in great Families, andi f-f 
not in Cities, or under ſome Government; and my + 
8 0 a „e N * 
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fore thoſe that have now Poſſeſſions of any parts of the 
New World, or American Iles, till they have either vo- 
luntarily ſubmitted to a Government, or put them and 
their diſcovery into the hands or protection of ſome Prince 
that may exerciſe power, there remains the-old and natu- 
ral right of punifbing for offences: So likewiſe where Per- 
ſons ſhall. be aſſaul ed by Pirates on the Seas, if they be 
overcome, they. may be immediately executed by the Law - 
of Nature; for otherwiſe there would be a failure of pow- 
er to puniſl ſuch: Beſides, the old natural liberty remains Vide chap. pi- 
in all places where are no Judgments ; ſo where they are tac, C11, 12. 
taken and brought to a Port, and the judge openly refuſes 
the Tryal of them, or that the Tryal of them cannot be 
had, without an apparent detriment and loſs to the Cap- Leg exrant. D. 
tors, Juſtice may be done upon them by the Law of Na- quad mers. _ 
mins... 
VII. Two Pirates reſolving to aſſault and rob the next 
Veſſel they meet with, (not knowing each others condi- 
tion or deſign) encounter, and the one happens to be over- 
come by the other; the queſtion is now, whether the 
above-mentioned right ſo — as that the ſtronger 
may execute him whom he hath overcome? Right Reaſon Qui n reddit 
dictates, that the evil-doer may be puniſhed, not who e. 
hould puniſh him; but that Nature ſufficiently ſhewerh, — —— 
that it is moſt convenient to be done by him that is Supe- debet, Pni.0. 
tour; yet doth it not demonſtrate this to be neceſſary, Peccare dum 
except Superiour be taken in that ſenſe, that the evil-doer ei, 8 
be thought to have made himſelf thereby inferiour to any a 8 
other, and to have as it were degraded himſelf from the - 
order of Men into the number of Beaſts ſubject to no Man, 
and ſuch are Pirates, who have no other denominatiom 
but Night- wolves, or Beaſtsof Prey. By Nature itis or-. 
dained, That the better command the worſe : And Ariſtotle Ariſt. 7. Pot- 
laith, The worſe are provided for the uſe of. the better, at well 
in Naturals as in Artificials. It follows hence, that at lealt «+ 
a guilty Perſon ought not to be puniſhed by another equal- 
ly guilcy, to which purpoſe is that Saying of Chriſt, h 
ſorver of you is without ſin ( that is ſuch lin ) let him throw rhe 
i ſtone. Pertinent is that ſaying, The Sentence can have 
w authority, where be that judgeth is to be cond:mned : From 
wheace it follows, that the right of puniſhing in ſuc'1 
ale at ſuch time ceaſes. 

1 VIII. On 
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| VIII. On the other hand, Subjects that have juſt cauſe 
of Action, and inhabit under their own Soveraign, ought 
not to wave his Juſtice, and fly into the Territory of ano. 
ther, but ought to ſeek it in their own, unleſs the De- 
fendant becomes Fugitive. One Richard. Hieron being a 
Merchant of London and Liege- man of the King, and born 
in England, commenc'd a Suit againſt 7. Walden Major of 
the Staple of Calice and other Merchants of the Staple, cau- 
ſed them to be arreſted in Flanders in the Court of the 
Duke of Burgundy, held in Bruges, for certain Injuries ſup- 
pam by them to be made within the Juriſdiction of the 
King of England at Calice, and after the Defendants did ap- 
peal to the Parliament at Paris, and were there diſmiſs 
by a Judicial Sentence, for that they had no Cognizance 
or Ground to inquire or examine matters committed with- 
in the Juriſdiction of the King of England, and by his Sub- 
jects there inhabiting ina Foreign Court, the Record does 
4 make mention, that this was an act ſo derogating from the 
Law, and of ſo high a Contempt, that it was enacted, 
Rot. Parl. Que bzief de Pzeclamation iſſera, lup commaundant a 
ow E. 3, dum. ſurceaſer ſon dit action, & que s'il ni apzes ſue les dits 
Rolls Abridg- Defendants 1025 del Realm d* Angleterre per aſcun matter 
ment. tit. Pre- determinable under the Juriſdiction and Obedience of the 
. rogative, fot, King of England ou Von il adjuriſdiction, the Judgment 
276. given dor que il ſerra, #c. he ſhall be put out of the 
Protection of the King of England, and forfeit all his 
Lands, Tenements, Goods, and Chattels, and that no 

Pardon ſhall be to him available. 
IX. Yet Kingdoms which are equal in power, and ha- 
A ving nodependanceoneach other, cannot be commanded 
nor corrected of another ; bur if there be a queſtion, to 
execute the Decree or Judgment of one in the Territory 
of the other, there may iſſue forth a Commiſſion of En- 
treaty under the Seal of that Court where the Judgment 
was given, or at leaſt under the Great Seal of the Prince, 
directed to the Judges in that place where the Defendant 
zs reſident, and the Judge to whom the faid Commiſſion 
zs directed may award Execution, according to the Laws 
of Nations: And ſo it was adjudged, where one having 
recovered a Debt before the Governour of Frie{and, the 
Detendant upon that fled for Exgland, the Governour, at 
the tequeſt of the Plaintiff, iſſued ane 1 
| quel, 
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Requeſt directed Ommibus Magi atibns infra Reg num Angle, 5 Jo. inB. R. 


ans, to make Execution of the ſaid Judgment; upo 
which the Judge of the Admiralty in England iſſued — 


an Execution of that Sentence, and the Defendant was 


judged the Sentence well executed by the Laws of Nations, 
" according to the Common Law of this Realm. 

So likewiſe if a Dutch man takes up Goods at the Port 
of London, and gives a Note under his hand for the pay- 
ment of the ſame, and then flies into Holland, the Vendor 
may apply himfelf to the Lord Mayor of Londen ; and up- 
on proof of the delivery, and the Sale of the Goods, the 
Lord Mayor making a Certificate of the ſame, and fending 
it under the City-Seal directed, as above, they of Holland. 
will and do execute the ſame upon the Party. 5 

Herein this laſt Caſe differs from the firſt; for by the 
former, if there ſhould fall a queſtion about the interpre- 
tation of the Judgment or Sentence, the ſame cannot bo 
done, for they are not to examine the ſame; and the rea- 
ſon is, leſt the Stranger be induced at another time to da 
the like, and ſo diſſolve the Judgments whereof they 
ſhould demand the Execution, the which would be done 
more through jealouſie of the State, than for any injuſtice 
in them: Beſides, ye gr or Sentences, Which arg 
matters of Record, and of the greateſt ſecurity in a King- 
dom, the preſumption that they were juſtly given, ſhall 
always be underſtood. 

X But in the latter the ame may be examined, that is, 
the Merchant may be heard as to his legal defence, either 
to the leſſening or diſcharging the debt or damage, but 
2gainſt the teſtimony certitied, no objection can be made, 
but the ſame is admitted as legally proved. Es 

But if there be a queſtion of honour or life, there they 
may not executethe Judgments of Foreign Judges, eſpeci- 
ally if they have not known the merit of the cauſes or ſeen 
the Informations, or heard the Witneſſes; but more 
eſpecially in Englend, for there can in no reſpect whatſo- 
ever the life of a Man (let his offence be never ſoheinous) 


de brought to puniſhment without a legal Tryal “, and * Cobe 4. lu. 
that by the producing of Witneſſes vivd voce to his face; N. fol. 33. 


yet Princes for the reſpect they bear each other, and for 
the Good of Juſtice, though they cannot at the bare re- 
PE 4 queſt 


n A 
ment, IWiers 


; Habeas Corps, 
taken, upon which he brought his Habeas Corpus, and ad- fel. 530. 
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queſt of the Judges of another Prince, put them to death; 
yet they may for exemplary puniſhments (which ouptitto 
de made upon the places where the fact was committed) 
Soto de Juſt. yield the natural Subject to his natural Prince, unleſs the 
June, l. 5. Prince to whom the Fugitive is fled, finds that he is unjuſt. 
gu. I Art. 7: 1y purſued, for in ſuch caſes he is not bound toy ield them; 
mus elf pancos Vea, he is forbidden by the Law of God toreſtore a bond. 
aligua mala man, which is fled into another Man's houſe, to avoid 
Ferre, quam the fury of his Maſter,  _ C 
anl., XI. And as the ſame is in caſes Foreign, ſo likewiſe in 
Tonars. thoſe Eſtates that are under the Crown of England; and 
* Paſch. 24. therefore if a Man recovers againſt “ F. S. in the King's 
Car. 2. in B. R. Bench in England, and then the Defendant flies over into 
fg m- Ireland, the Judgment may be certified over into the 
Mer, © 01 Chanceryin Ireland, and they may by 'Mittimus ſend it into 
5 the King's Bench there; and they may award execution, or 
otherwiſe the Party may bring his Action of Debt on the 
5 ſame; ſo the like has been done for Decrees given in the 
Chancery tn England, which have been exemplified under 
the Great Seal, directed to the King's Lieutenant, for the 
putting the fame in execution there; but in no caſe a 
Judgment given in England may be certified over under 
any other Seal, but that of the Great nue. 
But in Scotland it is otherwiſe; for that is a Kingdom 
abſolute, and not like eland, which is. a Crown annexed 
by Conqueſt, but the other is hy Union; and though they 
be united under one Prince ad fidem, yet their Laws are 
diſtinct, ſo as if they had never been united; and there. 
fore the execution of the Judgments in each other, mult 
be done upon Requeſt, as above, and that according to 
the Laws of Nations. e e | 
XII. But in Colonies or Plantations, which are reduced 
into the condition of great Families, have not this Right 
of Requeſting, for they are governed by the Laws preſcri- 
| bed by the Sovereign of the ſame, who may ſet Juriſdicti- 
ons, and make them places priviledged not to have the 
Perſons attached or arrefted in any other places, but with- 
in their own bounds; ſo likewiſe upon their firſt forming 
or Inſtitution, may ſo declare that for any Debt or Con- 
tract made or done in any place but in that of the ſame 
Plantation, they ſhall not be impleaded ; and therefore in 


Virginia at this day, if a Man contracts a debt in Englans 
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flies to the ſame, he cannot be there impleaded: But if a 
Man takes up Goods, and carries the ſame over thither, 
there he may be ſued in the place; ſo likewiſe if it can 
be proved he carried over the Money borrowed, and this 
amongſt others of the Laws and Conſtitutions of thoſe 
Plantations, is preſerved inviolably, the ſame being as it 
werea pledge and general ſafety, which is given to thoſe 
Inhabitants that ſhall reſort thither, and there plant 
themſelves for the good of the place; and although thoſs 
that thither fly, by reaſon of great and unreparable loſles, 
have contracted Debts far beyond their ability to ſatisfie, 
a failure of which, in ſtrictneſs of Law, may (if the Cre- 
ditor pleaſes ) oblige their Bodies to Impriſonment ; yet 
doth it not thence follow that the ſame ought to be ex- 
ated; for though the Carcaſs of Man may gratifie the 
Revenge of the Creditor, yet it never can pay the debt; 
wheretore if thoſe ends by themſelves in a moral eſtima- 
tion be not neceſſary; or, if other ends on the oppoſite 
part occur, not leſs profitable or neceſſary ; or, if the 
ends propoſed by Impriſonment may be attained another 
way, it will then follow that if there be nothing of obli- 
zation on the Debtors part, to render himſelf a Priſoner 
tothe Creditor, that then if the ſamecan or may be avoid- 
ed by flight, the ſame in conſcience may be done; accor- 


ding to that of Cicero , It was not fit perhaps to diſmiſs him * Ad Quintum, \ 
leing brought to Fudgment, but that be ſhould be inquired after, Ti8. 1. 21. 


and brought to Fudgment, was not neceſſary. 
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